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Liability Directors Bank-Trustee 


The directors trust company, acting trustee, who 
are present and participate the approval negligent in- 
vestments the trust fund, will presumed have 
edge the facts rendering such investments unsafe, the 
absence contrary showing, and may held personally 
responsible for any loss sustained the trust estate. 

This was decided the Supreme Court Oklahoma 
Finley Exchange Trust Company, Pac. Rep. (2d) 296. 
There was here involved trust fund $40,000, the defendant 
trust company being designated the trust agreement 
trustee. The plaintiff Georgia Finley, created the trust 
1926. The trustee failed July, 1933. this action the 
plaintiff seeks have the trust agreement canceled and 
charge the trustee and its directors with liability for the full 
amount the trust fund. Some fifteen separate transactions 
were specifically set out the petition having been unsafe 
undesirable investments. was alleged that the trustee 
had, effect, made the trust estate “dumping ground for 
unsafe, unsalable and undesirable securities held the trustee 
and its affiliated companies.” Further referring the allega- 
tions the petition, the court said: 


substance, the petition alleges many alleged breaches trust 
and carelessness and mismanagement the trust estate, such com- 
mingling the money and property belonging the trust estate with 
money and property belonging the trust commingling the 
funds said trust estate with funds belonging other trust estates 
being administered the trust company; selling securities belonging 
the trust company certain affiliated companies, the trust 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §469. 


641 


642 


THE BANKING LAW JOURNAL 


estate here involved; buying from itself trustee safe securities held 
the trust estate, and replacing same with unsafe, unmarketable 
securities held the trust company its affiliated company which 
the directors the trust company, many them were directors; 
using the trust funds said estate together with the trust funds 
other trust estates making loans buying securities either the 
trust company its affiliated company, and charging commissions 
for making said loans and other transactions allegedly for the benefit 
and profit said trust company its affiliated company, indi- 
rectly for profit and benefit the directors the trust company, 
and particularly such them were stockholders directors the 
affiliated company referred and known the Exchange National 
Company. Forty thousand dollars money was put into the trust 
estate plaintiff. 


With reference the provisions the trust agreement 
setting forth the investment powers the trustee, the court 
said: 


The trust agreement, after authorizing the trustee invest, 
reinvest, loan all amounts deposited with it, and invest all interest and 
accumulations said trust, provides: “In making disposing 
any investments, the Trustee may purchase the same from, sell the 
same to, any corporation, association, partnership firm which may 
affiliated with the Trustee which the Trustee may any other 
way freely might could deal with inde- 
pendent third party, and without any greater responsibility, and said 
trustee hereby expressly given the right and authority sell securi- 
ties which have been negotiated this trust upon the same terms 
and conditions securities like kind and character are sold other 
investors customers said Exchange Trust Company, all rules and 
provisions law the contrary being hereby expressly waived.” 
And: “This trust estate shall continue during the lifetime the 
Trustor, Georgia Finley, unless revoked her during her lifetime, 
hereinafter provided.” And: “The said Georgia Finley reserves 
the right revoke this trust any time upon giving the Trustee 
sixty (60) days notice writing her intention do. Provided, 
that the said Georgia Finley, upon the revocation this trust, 
agrees accept all the mortgages, notes, bonds, securities and other 
properties contained said trust the time the revocation and 
agrees assume all the existing contracts, leases, agreements and 
other obligations incurred reference the trust estate said 
Trustee and agrees fully release and discharge the trustee from all 
liabilities and obligations every kind affecting said property held 
trust.” 


ne 
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The directors were held responsible for the loss sustained 
result two the loans made the trustee. One 
these loans was one for $1,000 originally made the trust 
company January, 1926, and due January 11, 1929, secured 
first real estate mortgage small frame residence 
the city Tulsa. the time the loan was made, the prop- 
erty was appraised $2,500. December, 1928, the loan 
was extended January 1932. August, 1930, four 
years and eight months after the loan was negotiated, was 
assigned the trust estate. not shown that there was 
any re-appraisement re-examination the property the 
last named date, any examination the financial con- 
dition and reputation the borrower. 


With respect this loan, the court said follows: 


“If such inquiries and examinations had been made, with reasonable 
diligence, would have thereby been disclosed that the property was 
considerably depreciated for lack repair and proper maintenance. 
That the borrower and owner the property was dead. That the 
taxes said property were approximately eight months past due and 
delinquent. ‘That the title the property had passed descent 
fourteen heirs the borrower, four whom were minor grandchildren. 
The interest these heirs ranged from one-third the widow one 
forty-eighth the minor grandchildren. 


The following rules with respect the liabilities cor- 
porate trustees and their directors are set forth syllabus 
the court: 


Where trust company holds the funds numerous bene- 
ficiaries, such trust company may properly deposit single trust 
account another bank the funds the several trusts, provided 
keeps accurate record the contributions the several separate 


trustee having its hands funds belonging several trust 
estates may combine same for the purpose investment, provided the 
investments are other respects proper, and proper records are kept 
showing the amount contributed each trust estate. 


the absence statutory authority provision therefor 
the trust agreement, trustee may not sell his individual property to, 
buy property belonging trust estate being administered such 
trustee. 
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the absence statute forbidding same, trust agreement 
may provide and confer authority upon the trustee sell securities 
owned the trustee the trust estate buy securities owned 
held such trust estate, and such agreement not void. 


Where trust agreement authorizes and empowers the trustee 
sell its own securities the trust estate thus created, buy securi- 
ties from such trust estate, the highest degree care and skill required 
trustee the law any case making investments for the trust 
estate should required the trustee such transaction. 


Under trust agreement granting the power and authority 
the trustee sell securities the trust estate thus created buy 
securities from such trust estate, the trustee dealing with the trust 
estate must act the utmost good faith towards the trust estate, for- 
getting all self-interest; not honesty alone, but the punctilio 
honor the most sensitive the standard behavior. 


The degree care and prudence required directors trust 
company the investment trust funds has determined each 
case view all the circumstances. They are required use ordi- 
nary care and prudence. They may rely upon information and advice 
given them executive officers and subordinates whom they employ, 
and whose probity and competency are not under just suspicion, but 
the ultimate responsibility the safety and propriety the invest- 
ment upon the directors. They may rely upon executive officers and 
subordinates for information the facts, going the status and 
condition securities offered, and are not responsible for losses result- 
ing from the wrongful acts omissions such subordinates. But 
the absence any showing deception, will presumed that such 
subordinates have given the directors all the facts which ordinarily 
careful investigation would develop, and that the directors had such 
facts before them when they approve investment trust funds. 


Attachment Joint Savings Account 


trust for himself and his wife, “joint owners, subject the 
order either, balance the death either belong the 
survivor,” cannot attached judgment creditor the 
husband the absence any fraud the part the husband 
and wife. This was decided the Court Appeals 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §96. 
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Maryland, the case Fairfax Savings Bank Balti- 
more, 199 Atl. Rep. 872. 

The facts here showed that the plaintiff had been injured 
automobile accident and had recovered judgment 
the sum $5,000 against Howard Brazier, the driver 
the car. the time, there was deposit the defendant 
savings bank the following form: Brazier, 
trust for self and Nellie Brazier, joint owners, subject 
the order either, balance the death either belong 
the survivor.” 

The plaintiff caused attachment issued against 
this account, under the Maryland Code, Article sec. 10, 
which reads follows: “Any kind property credits 
belonging the defendant, the plaintiff’s own hands, 
the hands any one else, may attached; and credits may 
attached which shall not then due.” 

holding that the account was not subject attachment 
judgment creditor one the co-depositors, the court 
said: 


Within the intendment the statute “any kind property 
credits” embraces beneficial interest credits specific sums 
money, and may reached attachment laid the hands 
trustee third party. Hodges and McLane Attachment, sec. 124. 
Where there express trust document will, the wording 
the instrument will control, and this rule particularly applicable 
the case personalty. Thus becomes necessary consider the 
nature the paper writing and the interests its beneficiaries. 
There question that since the decision Milholland Whalen, 
trust was created the form the deposit. The corpus the trust 
the deposit the particular bank, and the trustee Howard 
Brazier, and the beneficiaries are Howard Brazier and Nellie 
Brazier, his wife. The trust created and the corpus held for the use 
and benefit the beneficiaries jointly during their lives and the 
death either, the trust cease and the corpus the estate remain- 
ing become the property the survivor severalty, with the use 
power during the joint lives the beneficiaries for either inde- 
pendently determine the trust whole part the withdrawal 
order the depositary all portion the funds deposit 
the account the trust. McDevit Sponseller, 160 Md. 497, 
499, 154 140; Ghingher Fanseen, 166 Md. 519, 530, 172 
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The debtor beneficiary, therefore, has, during the joint lives 
himself and wife the contingent right survivorship the trust fund; 
and the use power withdrawal common with his wife, which 
either may exercise independently the other. the plain language 
the declaration trust the interest the husband the corpus 
the trust contingent upon his survival his wife. So, the interest 
uncertain and contingent the sense that none the deposit 
trust may ever become due and payable the husband. Such 
interest not subject attachment not within the scope 
section 10. The language the Court Safe Deposit Trust Co. 
Independent Brewing Ass’n, 127 Md. 463, pages 468, 469, 
617, particularly applicable and may quoted: 

the language Code, art. 10, very broad, and 
provides that any kind property credits belonging the de- 
fendant, the plaintiff’s own hands, the hands any one else, 
may attached has never been held that would apply cover 
contingent uncertain interest trust estate such the one here 
dispute. 

“In Smith Gilbert, Conn. 149, St. Rep. 168, 
the Supreme Court Connecticut held, somewhat similar attach- 
ment proceedings, that: ‘An uncertain interest incapable just ap- 
praisal, and possibly value, could not attached.’ The court 
said: ‘When interest which may strictly neither goods nor land 
nevertheless clearly property, capable being fairly sold and 
appraised, which subject the debtor’s control, and which ought 
responsible for his debts, say that the policy the state 
for 250 years clearly indicates that such interest attachable property 
within the meaning the statutes. But the same reasoning which has 
induced our courts place such construction upon the language 
our statutes leads the conclusion that the defendant’s interest 
his father’s estate not attachable within the meaning the law. 
While unjust that one should keep from his creditors property 
which can fairly sold applied the satisfaction his debts, 
equally unjust that creditor should seize and destroy interest 
his debtor which uncertain and contingent that cannot fairly 
sold appraised. The policy the law justifies the extension the 
right attachment property which, though not strictly within the 
letter, within the equity the statute. does not justify such 
extension that right will likely result the destruction 
paternal gift which can present value any one, and may 
never value the debtor, his Hill Boland, 
125 Md. 113, 395 [Ann. Cas. 1917A, 46]; Harris Whiteley, 
Md. 430, 823; Jordan Reynolds, 105 Md. 288, 37, 
A., S., 1026, 121 Am. St. Rep. 578, Ann. Cas. 51; 
Gardner, C., 106 670; Wetmore, Cir., 108 520; 
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Twaddell, C., 110 145; Shryock Morris, Md. 72, 68; 
Humphrey Gerard, Conn. 346, 65; Haward Peavey, 128 
Ill. 430, Am. St. Rep. 120; Ducker Burnham, 146 
528.” 

apparent that the husband had died after the, attachment 
was issued, the judgment creditor would have right against the 
funds corpus, and the wife would receive, use and enjoy her absolute 
estate severalty all the personalty. The attaching creditor 
could not compel the husband beneficiary deprive the other cestui 
que trust the benefit her right survivorship present 
appropriation the whole any part the trust fund held for 
their benefit. valid trust may not diverted from its uses 
attachment. The reason that rights the husband cestui que 
trust are determined the terms the deed trust which the 
equitable interest the husband not several, and may not made 
become several the husband except and when made con- 
formably with the terms the declaration trust. Since event 
has occurred nor any power been exercised within the contemplation 
the trust make either the depositary the husband fiduciary 
liable debtor the husband personally any amount, there 
ascertainable property rights credits subject the writs at- 
tachment laid the hands the two garnishees. Supra, Dwight 
Bank Michigan, Metc., Mass., 58, 61; Kinsloe Davis, 167 Pa. 
519, 934, 935, Am. St. Rep. 689; Poe St. Mary’s College, 
Gill 499, 504; Baltimore Co. Wheeler, Md. 372, 379; 
Farley Colver, 113 Md. 379, 589; Perry Trusts, 7th 
Ed., sec. Attachment, 72, 245; Am. Jurs. sec. 
256, 719. 

The power withdrawal not joint, established the words 
the account, “subject the order either.” exists completely 
each beneficiary, with the power separate and independent exer- 
cise. is, moreover, reserved personal right each and beyond the 
control the other, and, therefore, whether shall exercised de- 
pends wholly upon the individual will each severally motivated. 
creditor one cannot make this election, nor compel the debtor act. 
Nor may valid trust, untainted fraud, ended the instance 
subsequent creditor. so, the established rights the debtor and 
his wife, against whom there claim, will swept aside without 
justification principle precedent. The Court has had occasion 
recently consider the nature and relative rights the parties 
connection with trusts similar form. While not completely anal- 
ogous the facts, the principles established support the conclusions 
reached this record. Ghingher Fanseen, 166 Md. 519, 529, 530, 
172 Bank Turner, 169 Md. 430, 182 314, 103 
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490; Union Trust Company Mullineaux, Md., 194 823; 
and see Littig Mt. Calvary Church, 101 Md, 494, 496, 635; 
205; Jones Clifton, 101 225, 230, Ed. 908. 

Under these facts and circumstances, and the entire absence 
any fraudulent conduct the husband and wife, there sound 
reason precedent permit the attachments once nullify the 
wife’s right withdrawal the funds her election and destroy 
valid and subsisting trust for the benefit not only the husband, the 
judgment debtor the attaching creditor, but also the wife, who 
not debtor and against whom the attaching creditor has 
demand. 

The decisions and authorities cited support the position 
the judgment creditor have been examined, but they are distinguish- 
able because differences facts which require the enforcement 
other principles than those which the instant case. 


Forms Power Attorney Common 
Use Banks 


STATEMENT LAW 


Definition. power attorney written instrument authoriz- 
ing person act the agent attorney the person executing it. 
The writing termed ‘‘letter and the person whom 
the authority granted designated ‘‘attorney fact,’’ dis- 
tinguishing him from attorney law. Once executed the power 
attorney becomes the property the attorney fact and has 
right keep evidence his authority until recalled the 


principal. 


Requirements form. general rule, written power at- 
torney not required order authorize agent enter into 
simple written contract, even one which the law requires writ- 
ing, such negotiable instrument contract purchase sell 
real estate. But, under the statutes some states, California for in- 
stance, authority enter into any contract required law 
writing can given only instrument writing. Cal. Civil Code, 
1937, 2309. 

the absence statutory provision, particular form method 
execution requisite the validity power attorney; the 
instrument may any form clearly showing the agent’s authority 
and may executed according any recognized common law method 
executing written instruments. 

frequently required statute that authority execute 
sealed instrument, such deed real estate, can conferred only 
writing under seal. And, where the attorney fact authorized 
execute instrument which the law requires recorded, such 
deed mortgage, generally required that the power attorney 
likewise recorded. 

Under the statutes Ohio, for instance, power attorney for the 
conveyance, mortgage lease any estate interest real property 
must signed, attested, acknowledged and certified the same man- 
ner deeds, mortgages and leases and must recorded the country 
where the property affected situated prior the execution the 
649 
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deed, mortgage lease. 
8536. 


And, under 2933, Cal. Civil Code, 1937, power attorney 
execute mortgage must executed and recorded ‘‘in like manner 
powers attorney for grants real property.’’ 

The statutes the various states must consulted with reference 


the form which various powers attorney should written and 
the rights the parties under such instruments. 


Throckmorton’s Ohio Code, 1936, 8512, 


Construction. The powers granted power attorney are sub- 
ject strict construction. The instrument will held authorize 
the exercise only those powers which are expressly specified and such 
other powers are essential usual effectuating the expressed 
terms doubtful meaning, such terms will taken most strictly 
against the principal. The validity power attorney executed 
one state country authorizing the conveyance real property 
other state country determined the law the latter state 


country. power unlimited time must executed within 
reasonable time. 


Revocation. With certain exceptions, power attorney may 
revoked the principal any time, with without reason. This 
even though there agreement between the principal and the 
attorney fact that the authority shall irrevocable, that shall 
continue for specified time, that the authority was conferred for 
consideration, that the attorney fact has incurred expense 
acting for the The act the principal revoking the 
power attorney, wrongful, may give the attorney cause 
action for damages, but his authority represent the principal 
terminated. power attorney cannot revoked the act the 
principal alone where the authority given part security for 
the payment money, for the performance some other obliga- 
tion, where coupled with interest, where the attorney 
authorized make collection sale and, out the proceeds, 
pay himself debt due from the principal. general rule, the 
death the principal will revoke power attorney unless the power 
coupled with interest. This rule holds even though the power 
attorney provides that shall irrevocable and shall survive the 
death the principal and even though the agency for specified 
period. Section 326 the New York Real Property Law provides that, 
order revoke power attorney which has been placed record, 
the instrument containing the revocation must also placed record. 


clause reserving the right revoke frequently inserted power 
attorney. 
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General form with power substitution and revocation. 


Know all men these presents, That B., the 
and state have made, constituted 
and appointed, and these presents make, constitute and appoint 
true and lawful attorney for me, and 
name, place and stead, and use (here state the subject matter 
the power); giving said attorney full power everything 
whatsoever requisite and necessary done the premises, fully 
do, personally present, with full power substitution and 
revocation, hereby ratifying and confirming all that said attorney 
his substitute shall lawfully do, cause done, virtue hereof. 

witness whereof, have hereunto set hand and seal the 
the year one thousand nine hundred 


Signed, sealed and delivered the presence 
(Signature witness.) 


Note. The above form taken from the 1937 Credit Manual Commercial Laws 
issued the National Association Credit Men, New York City. 


General form granting banking powers. 


the Institute National Bank, 

Washington, 

This notify you that have made, constituted and appointed 
and hereby make, constitute and appoint whose 
signature appears hereon and hereunder, true and lawful attorney 
for and name, place and stead perform the following acts 
fully and with the same force and effect though performed 
personally, that say: 

draw checks against account the Institute National Bank 
Washington, 

indorse notes, checks, drafts, bills exchange which may 
require indorsement for deposit for collection said bank. 

borrow money from the said bank and execute, seal and 
deliver any notes, bonds other instruments writing necessary 
therefor; assign collateral security stocks, bonds, negotiable in- 
struments, warehouse receipts other personal property, and re- 
ceive from said bank, and receipt for, such collateral security. 

indorse any paper may offer said bank for discount. 

draw and accept all drafts bills exchange. 

waive demand, protest, and notice protest, all notes, 
checks, drafts bills exchange. 

all lawful acts requisite for effecting these premises; and 
hereby ratify and confirm all that the 
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attorney, shall therein virtue the authority granted him 
this letter. 


understood and agreed that this appointment 
and the power attorney hereby and herein vested him shall re- 
main full force and unrevoked until notice the contrary shall 

further understood and agreed that you shall not required, 
any case, make inquiry respecting the application any instru- 
ment executed virtue this power the proceeds therefrom, 


nor under any obligation see the application such instrument 
proceeds. 


Signed this 


Signature 


hereinabove appointed attorney for 
purposes named. 


Note. District Columbia Bankers Association Form #38. 


Power indorse and transact business with bank; revocation; supple- 
mental joint tenancy agreement. 


Power Attorney 


Above the signature 


who hereby authorized sign and indorse checks, notes and drafts, 


and transact all business with your bank attorney for the under- 
signed until such authority revoked writing. 


hereby revoke the above power attorney. 


(Where Power Attorney Applies Joint Account, Signatures 
All Depositors Must Obtained.) 


Reverse Side 


Supplemental Joint Tenancy Agreement 


With reference our 


standing the names the undersigned, joint tenants, each 


agree that all sums received you for the account for credit 
us, either any us, may credited you this joint ac- 


ie. 
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count, and that each hereby authorized indorse for the other 
others for credit this joint account, all checks, notes and 
drafts payable us, either any us. All such sums and checks, 
notes and drafts credited this joint account shall subject 
each and all the terms and conditions governing the account pre- 
viously agreed to. 


Note. California Bankers Association Form, No. N34. 


Power sign, indorse, draw, accept, make, execute, etc., transacting 
business with bank. 


Know all men these presents, that B., proprietor the 
Company, residing No. 

the city New York, county Kings, and state New York, have 
made, constituted and appointed, and these presents make, con- 
stitute and appoint D., said city, true and lawful attorney, 
for and name, place and stead, transacting any business, 
indirectly with the State Bank, Williamsburgh Branch, 
its officers agents, sign, indorse, draw, accept, make, execute and 
deliver all such notes, checks, bills exchange and other contracts 
instruments writing, with without seal, and such verbal con- 
tracts may deem proper, sign name written the 
margin hereof, giving and granting unto said attorney full power 
and authority and perform all and every act and thing what- 
soever, requisite and necessary done and about the premises, 
fully, all intents and purposes, might could per- 
sonally present, with full power substitution and revocation, hereby 
ratifying and confirming all that said attorney his substitute 
shall lawfully cause done virtue hereof, and any such 
notes, checks, bills exchange, contracts instruments, signed, in- 
dorsed, drawn, accepted, made, executed delivered said 
attorney, and which shall hereafter received come said 
bank, its officers agents, shall bind and are hereby ratified and 
confirmed the undersigned. 

witness whereof, ete. 


Note. was held that the above power attorney, authorizing the attorney 
represent the principal “transacting any business with the State 
Bank,” did not authorize the attorney issue notes corporation for shares 
stock, though payable the State Bank, and that another bank which discounted 
the notes could not enforce them against the principal. Columbia Bank Tennen- 
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Power draw checks. 


For and name draw checks account the 


Power sign indorse bills notes. 


make, draw, sign, indorse name any bills exchange 
promissory notes which shall interested concerned, 
which shall requisite about business. 


Power indorse checks, bills exchange, and notes. 


Upon receipt any bill exchange, check, order, any 
promissory note other negotiable paper, payable me, indorse 
negotiate the same name, and receive the proceeds thereof 
and apply the same for use for the purposes aforesaid, for such 
purposes shall direct; and also name accept any draft 
bill exchange which may drawn upon relation the 
matters aforesaid committed intrusted said attorney. 


Power deposit bank and draw checks. 


For and name and for account deposit the 
Bank all moneys which shall come his hands such 
attorney and all bills exchange, drafts, checks, promissory notes, 
and other securities for money payable belonging me, and for 
that purpose sigm name and indorse the same for deposit col- 
lection, and from time time withdraw any and all moneys de- 


posited with the said bank, and for that purpose draw checks 
name. 


Power draw against savings account. 


Whereas, the depositor the owner account no. the 
bank standing the name and 

Whereas, the depositor desires constitute and appoint 
(hereinafter referred said attorney) his/her true 
and lawful attorney for and his/her name, place and stead, draw 
draft drafts against said account the bank and sign his/her 
name thereto, together with the said attorney’s own signature attor- 
ney, and receive payment thereon, and give receipts therefor, and 
desires grant unto said attorney full power and authority and 
perform all and every act and thing whatsoever requisite and necessary 
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done and about the premises fully all intents and pur- 
poses he/she might could personally and 

Whereas, the bank willing recognize said attorney the terms 
and conditions hereinafter agreed upon; 

Now, therefore, consideration the premises and the mutual 
promises hereinafter set forth, this agreement 

First: The depositor hereby constitutes and appoints said attorney 
his/her true and lawful attorney for the purposes and with the powers 
hereinabove set forth and the depositor agrees that the bank shall in- 
eur liability the depositor the depositor’s estate reason 
the recognition the bank the authority herein given said 
attorney, unless and until the bank shall have received actual notice 
revocation said authority the death the depositor other- 
wise; and the depositor hereby ratifies and confirms all that said at- 
torney shall cause done virtue hereof; and the depositor 
hereby further agrees indemnify the bank against any unauthorized 
wrongful act said attorney; and the depositor hereby certifies 
that the signature the said attorney hereunto subscribed the true 
signature said attorney. 

Second: The bank hereby agrees honor drafts made the manner 
contemplated herein when presented together with the pass-book issued 
the depositor when the account mentioned herein was opened 
the depositor, unless until the bank shall have received actual notice 
revocation the authority herein granted, the depositor, the 
depositor’s death otherwise. 

witness whereof, the parties hereto have hereunto set their hands 
and seals the day and year first above written. 


the presence of: 


(Signature attorney) 
(Acknowledgment bank) 
(Acknowledgment depositor) 


Note. The above form taken from the Manual Uniform Practice issued 
the Savings Banks Association the State New York. 


Power deposit, withdraw, invest, etc. 


deposit any moneys which may come his hands such attor- 
ney with the Bank name, and withdraw such 
money, any other money now deposit said bank name, 
and either employ the same shall think fit the payment any 
debts obligations lawfully payable me, otherwise for use 
and benefit, invest the same name any stocks, shares, bonds, 
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securities other property, real personal, may think proper 
(or specified investments), and receive and give receipts for any 
income dividend arising from such investments, and all and any 
such investments other investments, and vary dispose any 
such investments for use and benefit may think fit. 


Power borrow money, mortgage, etc. 


borrow any sum sums money such terms and with such 
security, whether real personal property, attorney may think 
fit, and for that purpose execute all promissory notes, bonds, mort- 
gages, and other instruments which may necessary proper. 


Power manage real estate. 


enter into and upon all and singular real estate, and let, 
manage, and improve the same any part thereof, and repair 
otherwise improve alter, and insure any buildings thereon. 


Power execute deed. 


sign, seal, acknowledge and deliver warranty (quit- 
claim) deed for the premises known and described 
tion thereof. 


Power execute mortgage for loan. 


sign, seal, acknowledge and deliver mortgage deed trust, 
conveying the premises known and described 
such person persons, bank, other firm corporation, shall loan 
thereon the sum for such time and upon such terms 
may deem proper; receive said loan and pay such interest, 
discount and commission therefor may deem proper. 


Power execute contracts, deeds, commercial paper, etc. 


For all any the purposes these presents enter into and 
sign, seal, execute, acknowledge, and deliver any contracts, deeds, 
other instruments whatsoever, and draw, accept, make indorse, dis- 
otherwise deal with any bills exchange, checks, promissory 
notes, other commercial mercantile instruments. 


Power engage and dismiss agents, etc. 


engage, employ, and dismiss any agents, clerks, servants, 
other persons and about the performance these presents 
attorney shall think fit. 
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Power carry wind business. 


which the same shall carried on, with the same powers deal- 
ing with stock, capital, and effects, and entering into business en- 
gagements, and generally transacting the affairs the said business 
myself have should have. 


Power vote stock. 


vote the meetings any corporations all shares stock 
now hereafter may own entitled vote therein; exercise 
any and all other rights may have such stockholder; and sign, 
seal and deliver, himself others, any proxies other instruments 
may deem expedient. 

vote the meetings stockholders other meetings any 
respect any stocks, shares, other instruments now hereafter 
held therein, and for that purpose execute any proxies 
other instruments. 


Power sell stocks, bonds, etc. 


sell, exchange and otherwise dispose of, public private 
sale, upon such terms and such prices said attorney shall deem 
proper, any and all stocks, bonds, notes, and other negotiable non- 
negotiable paper securities now hereafter owned me; de- 
mand, sue for and receive the proceeds consideration therefor, and 
invest and reinvest the same; and execute and deliver such trans- 
fers, assignments and other instruments may expedient desir- 
able connection therewith. 


Power receive dividends. 


receive all dividends, whether cash stock, now hereafter 
becoming payable, and sell exercise all subscription rights other 
privileges accruing on, all stock now any time hereafter standing 
name any corporations. 


Power attorney authorizing access safe deposit box. 


have, and authorize the Safe Deposit Company give 
access and permit the removal the contents 
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said Company and also surrender said safe any time without any 
responsibility the part said Company, reason hereof. 

liability for any cause shall incurred the Company 
reason the acts any attorney after death any revocation 
this power death operation law, unless actual notice 
received the Company such death revocation. 

presence 


(Acknowledgment. 
Note. Form suggested the New York State Safe Deposit Association. 


Power receive particular sum money. 


dollars, being the price agreed paid him for certain 
lot land, situate, and any interest that may due thereon, and 
give effectual receipt and discharge for the same. 


Power collect claim. 


with interest thereon per annum from 
said amount being due and payable the undersigned 
for and accoynt and incur and pay all reason- 


able expenses incident the collection said amount, including at- 
torneys’ fees and costs suit other legal proceedings, and 
execute and deliver receipts and all other necessary proper instru- 
ments, and generally all such things connection therewith 
may necessary and proper the premises. 


Power collect debts and other personal property. 


demand, sue for, extend time payment, collect and receive all 
debts, moneys, securities, goods, chattels, legacies, other personal 
property which now hereafter may become entitled, now 
hereafter due, owing payable from any person persons 
whomsoever, and give effectual receipts and discharges therefor. 


Power receive legacy. 


Know all men these presents, that whereas, N., late 
deceased, his last will and testament did give and 


the said will appears: Now know that the said B., have 
made, constituted and appointed, and these presents make, con- 
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stitute and appoint Z., true and lawful attor- 
ney, for and name, and for use and benefit, ask, 
demand and receive, and from the said and H., the legacy 
given and bequeathed unto me, the said B., the said will the 
said N., aforesaid, and upon receipt thereof by, payment 
thereof to, said attorney, give general release discharge for 
the same. 


Power receive distributive share estate. 


Know all men these presents, that whereas, N., late 
died intestate the 
ing me, B., one his heirs and next kin, and entitled 
undivided his estate, and whereas was 
administrator his estate the 
Now know that B., have made, constituted and 
and these presents make, constitute and appoint Z., 
true and lawful attorney, for and name, 
and for use and benefit, ask, demand and receive and from 
said and the distributive share which B., en- 
titled one the heirs and next kin said aforesaid, 
and upon receipt thereof by, payment thereof to, said 
give general release discharge the same. 


Power receive legacy distributive share estate. 


Know All Men These Presents, That 
State 

have made, constituted and appointed, and these presents make, 
constitute and appoint (attorney’s name), the City 
County State true and lawful 
attorney, for and name, place and stead, and act and 
deed, demand, sue for and receive and from the executor the 
last will and testament (administrator the estate) 
any and all legacies (that certain legacy) (distributive share the 
said estate) which law otherwise entitled; give good 
and effectual releases and discharges therefor; give bond other 
undertaking security repay any payments distribution received 
prior payment all claims against said estate; compromise, settle 
and adjust any accounts disputes with reference thereto; accept 
abatement such legacy case deficiency assets; appear, 
represent and act for the administration said estate (probate 
said will), and all actions proceedings with respect thereto, 
execute and deliver all such appearances, consents, waivers, receipts, 
and other instruments, and generally all such other acts and 
things may necessary expedient connection therewith. 


BANKING DECISIONS 


this department are published each month all the important 


decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments, 


PROVISION TRUST AGREEMENT FOR 
REVOCATION 


Miller (defendant) Exchange National Bank Tulsa (plaintiff), 
Supreme Court Oklahoma, Pac. Rep. (2d) 209 


trust, created for the purpose educating the two bene- 
ficiaries named the trust agreement, reserved right revoca- 
tion the trustor and provided that the trust might revoked 
giving thirty days’ written notice the trustee. The trustor 
revoked the trust without giving the thirty days’ notice, the trustee 
having waived that provision. was held that the provision 
revocation was for the benefit the trustee and was not open 
attack the beneficiaries. 


said the court, ‘‘the provision thirty days’ 
written notice was for the benefit the trustee. could not have 
been considered being any advantage the beneficiaries. The 
zrantor having reserved this power revocation, could not have 
mattered them whether the trustee had one day’s notice thirty 
days’ notice, long the grantor determined exercise this power 
revocation. 


Action the Exchange National Bank Tulsa against Alma 
Miller England and another foreclose mortgage, which Zack 
Miller, Jr., minor, his next friend, Charles Knox, and another 
intervened enforce trust. From judgment against the interveners, 
they appeal. 

Affirmed. 

MeNeill, Tulsa (Jack Langford, Oklahoma City, coun- 
sel), for plaintiffs error. 

Jos. Hull, Chas. Bush, and Jas. Bush, all Tulsa, for 
defendants error. 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §486. 
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CORN, J.—This appeal from judgment the district court 
Kay county. The Exchange National Bank Tulsa, assignee 
note and mortgage executed Alma England the Albright 
Title Trust Company, filed its action asking judgment for $50,000, 
attorney’s fees and interest and foreclosure mortgage, executed 
secure payment the note. Plaintiffs error herein were given leave 
intervene, and they filed separate petitions intervention, assert- 
ing vested, beneficial interest this note virtue trust agree- 
ment executed their favor their father. Hereafter shall refer 
the plaintiffs error ‘‘beneficiaries’’ and the defendant 
error the 

February 25, 1929, Zack Miller grantor created $50,000 
trust fund for the interveners with the Albright Title Trust Com- 
pany trustee. The articles trust provided that the corpus the 
trust was loaned Alma England, secured her note and 
mortgage rea! estate Ponca City. The interest, less trustee’s 
fees, was paid for education and support the interveners ac- 
cording the provisions the trust, for period ten years, unless 
terminated grantor’s death. 

Article the trust provided: ‘‘The grantor hereby reserves the 
privilege revoke this agreement any time, and may giv- 
ing thirty days written notice the Trustee and paying the Trus- 
tee revocation fee twenty-five ($25.00) Dollars, and the Trustee 
shall thereupon deliver the trust property the 

The loan was completed and the interest paid the beneficiaries un- 
der the trust until February 1931. few weeks prior this time, 
Miller had entered into tentative agreement with the Bank, 
whereby the Bank would sell him the notes the Miller Bros. 101 
Ranch and certain claims against the Geo. Miller estate, secured 
the notes and claims, assignment his own life insurance policy, 
and this note and mortgage for $50,000. 

Upon meeting consummate the deal, the Bank’s representative 
learned that Miller had not obtained Mrs. England’s note and 
mortgage from the trustee. Thereupon they called the Albright Title 
Trust Company the telephone, and was agreed that the written 
notice revocation would waived. The trustee then assigned the 
note and mortgage the Bank, and Miller’s representative took them 
back the ranch, which time they were turned over the Bank’s 
representative. Miller later executed two receipts the trustee, ac- 
knowledging the trust end. Thereafter the bank collected 
the interest and credited upon the note. 

The beneficiaries claim that under the terms the trust Virginia 
Miller Flood entitled $1,600 and Zack Miller, Jr., $4,025.01. 
The trial court found that the evidence did not sustain the pleas 
intervention, denied their petitions, rendered judgment upon the note, 
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and decreed that foreclosure and order sale the mortgaged 
property issue. The real question here whether the creator 
trust estate can revoke the trust any manner, except strict 
pliance the manner and method provided the trust agreement. 
The beneficiaries assign five grounds error for reversal, which are 
presented under three propositions. 


The question raised the first proposition submitted whether, 
upon execution the trust, the beneficiaries became owners vested, 
beneficial interest the trust estate. The beneficiaries cite authority 
and urge the point that, when this trust was created, they then had 
vested, beneficial interest the trust estate, which they could not 
deprived. However, the cases cited are cases which involve trust 
created parol. Naturally cases this kind beneficiary must 
necessarily consent any alteration revocation. Any action en- 
force performance trust against the trustee, since the theory 
trust that the grantor passes all control over the trust res and 
nothing remains done his part. 


The beneficiaries cite Jones Clifton, 101 225, Ed. 
and Corliss Bowers, C., 135, 136, which case holds 
that the ‘‘creation revocable trust vests beneficiary present estate 
all respects valid until power revocation exercised.’’ the 
instant case different situation prevails, and must necessarily 
looked deciding this matter. 


the articles trust the grantor expressly reserved the power 
revocation, which could exercise any time saw fit before 
the expiration the ten-year term for which the trust was created. 
this point the beneficiaries did have interest, this there 
doubt. However, when the grantor saw fit enforce his 
right revocation, then that interest was removed from them, though 
the trust had expired the passage the time for which was 

Section 11882, 1931, Okl. St. Ann. 267, provides fol- 
lows: ‘‘Where the grantor any conveyance reserves himself, for 
his own benefit, absolute power revocation, such grantor still 
deemed the absolute owner the estate conveyed, far the 
rights creditors and purchasers are 

statute this state the question has been settled that where the 
grantor reserves the absolute power revocation for 
his own benefit then still deemed the owner far the 
rights and concerned. 

are next confronted the question the construction 
placed upon the power revocation expressly reserved the grantor 
article the Trust Articles, The second contention the bene- 
ficiaries being based upon the claim that, when trust created and 
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the mode revocation specified, then the only effective revocation 
must the manner provided. 

Article the Articles Trust provided: ‘‘The grantor hereby 
reserves the privilege revoke this agreement any time and may 
giving thirty days’ written notice the Trustee and pay- 
ing the Trustee revocation fee Twenty-five ($25.00) Dollars, and 
the Trustee shall thereupon deliver the trust property the 

must decide the interpretation placed upon the words 
which the grantor reserved this power revocation. The bene- 
ficiaries contend that, where particular mode revocation specified 
the power which reserved, then this must followed the re- 
vocation effectively take away the vested interests the bene- 
ficiaries. 

Apparently this exact problem has never before been called the 
attention this court, since there seems lack authority upon 
the point. The beneficiaries, their brief, have cited numerous cases 
from other jurisdictions, all holding that where trust has once been 
can only revoked the manner provided. 

The evidence disclosed that February 1931, the Bank’s repre- 
sentative called upon the grantor the Miller ranch, relative com- 
pleting deal based upon tentative oral agreement, whereby Miller 
was take obligations the Miller Bros. Ranch, giving his note 
payment, part the security being the note and mortgage 
question. Upon learning that Miller had not secured the note and 
mortgage constituting the corpus the trust, the parties contacted, the 
trustee, who then agreed waive the provision calling for thirty days’ 
written notice, order accommodate all concerned. Miller then 
had letter written the trustee, which was taken the trustee 
Miller’s agent, the letter stating that was receipt. 

Obviousiy the provision thirty days’ written notice was for 
the benefit the trustee. could not have been considered being 
any advantage the beneficiaries. The grantor having reserved 
this power revocation, could not have mattered them whether 
the trustee had one day’s notice thirty days’ notice, long the 
grantor determined exercise this power revocation. 

This provision being for the benefit the trustee, there ground 
for saying that the waiver the requirement the trustee was open 
attack the beneficiaries. Although the grantor could not have 
forced the trustee waive the provision requiring notice, hold that, 
when the trustee voluntarily waived the requirement, the action not 
open attack the part the beneficiaries. 

Words and Phrases, First Series, vol. 4420, found the 
following: ‘May,’ used statute, means ‘must’ ‘shall’ 
those cases only where the are interested, and the public third 
persons have claim jure have the power exercised; but, when 
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used private trust, optional with the trustees whether the 
act will Newburgh Turnpike Road Co. Miller, 
Ch., Y., 101, Am. Dee. 274. 

The beneficiaries’ third contention that, when trustee accepts 
trust, cannot, assigning the trust property, discharge himself 
from his duties trustee. This proper statement the law, but 
does not fit the case bar, because the trustee did not make 
assignment trust property which the beneficiaries had interest. 
When the grantor directed the letter the trustee revoke the trust, 
and the trustee agreed waive the written notice, the trust was then 
end. 

Careful consideration the entire matter leads the conclu- 
sion that the trust question was properly revoked and that there- 
after the beneficiaries had interest the trust res and that the 


judgment the trial court denying their pleas intervention was 
entirely correct. 
Judgment affirmed. 


INVESTMENT FUNDS TESTAMENTARY 
TRUST 


Loose’s Will, New York Surrogate’s Court, Westchester County, 
Supp. (2d) 611 


While not lawful for testamentary trustee invest trust 
funds corporate stocks, the testator may give him such authority 
provision that effect the will. 


The will this case authorized the trustees retain in- 
vestment any securities that the testatrix might have the time 
her death. also provided that the trustee should not limited 
securities which are legal investments for testamentary trustees 
any present future law the state New York. was held 
that these provisions authorized the trustees invest any stocks, 
bonds other securities which their judgment might deem proper. 
making such investments, however, the trustees would subject 
the usual rule vigilance, diligence and prudence which men 
general employ their own affairs. 


Proceeding the matter the judicial settlement the account 
proceedings the Chemical Bank Trust Company and Kenneth 
Loose, executors and trustees under the last will and testament 
Margaret Kay Loose, deceased, wherein the executors and trustees 
raised question construction with respect the investment powers 
granted them the will. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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Decree accordance with opinion. 
Gaillard, Fisher, Allen Bateson, New York City, for executors 


and trustees. 
Roy Mills, Mount Vernon, special guardian. 


MILLARD, trustees’ have raised question construction 
with respect the investment powers granted them the will 
this decedent. 

paragraph her will, testatrix gave the residue her 
estate her trustees, trust, divide the same into three equal parts 
and set apart and hold one such parts for the use and benefit 
each her granddaughters, Margaret Caruth Loose, Margaret Cameron 
Smith and Eleanor Cameron Smith. The provisions each trust are 
identical. each case provided that, after the payment all 
lawful charges, the trustees are use and apply all the net income 
each part toward the support, maintenance and education the re- 
spective granddaughter until she attains the age twenty-one years 
and thereafter pay all the net income her until she attains the 
age twenty-five years, which time the principal such part, 
much thereof then remains, paid over her. Provision 
also made for gift over the event the death either the 
granddaughters prior arriving the age twenty-five years. Fur- 
ther provision also made for the invasion the principal each 
said parts the request the parents, living, the guardian 
said grandchild, case illness, accident other sufficient. cause. 

Paragraph the will gives certain powers the trustees 
with respect the investment reinvestment the foregoing trust 
funds. reads, part, follows: 


hereby give the following powers, authority and discre- 
tion said Trustees: 

receive, hold and retain investment for said trusts 
any securities that may have the time death. For the in- 
vestments reinvestments the trusts, they shall not limited 
securities which are legal investments for testamentary trustees any 
present future the State New York. 

The Trustees may become party any re-organization, con- 
solidation, merger other capital re-adjustment any corporation, 
the stocks securities which may, any time, held trust. 
They may participate any such re-organization, consolidation, merger 
re-adjustment the same extent and fully though they were 
the absolute and individual owners such stocks securities, 

The Trustees may exercise conversion subscription rights ap- 
purtenant any stocks, bonds other securities any time held 
trust, and may use such portion the principal the trusts may 
necessary therefor, the discretion the Trustees, may sell any 
such .’’ 

The Trustees shall not required establish any sinking fund 
amortize the premium which any investment reinvestment may 
purchased. 
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All extraordinary dividends and all realized appreciation 
the value stocks, bonds, securities other property, resulting from 
the sale other disposition thereof, shall considered principal and 
not income, but ordinary stock dividends paid regularly corpora- 
tion lieu of, addition regular dividends, shall con- 
sidered income and not principal; provided, however, that the Trustees’ 
determination whether any dividend should apportioned, 
allocated whole part principal income, shall conclusive 
and binding upon all persons interested the 

The Trustees may cause any stocks securities, any time 
held trust, registered the name the nominee nominees 
the Trustees. 

The Trustees may make distribution, partial distribution 
the trusts, kind partly kind and partly and 
market value securities time such distribution. The deter- 
mination the Trustees the fairness and equality any such 
distribution shall conclusive upon ‘‘all persons entitled receive 
any share the 


the time her death the decedent owned the following stocks: 


315 shares British Hungarian Bank Ltd., Capital, Pengos Par 
values, incorporated Hungary. 
Certificates, Inc., Common, $1.00 Par value, 
Maryland. 
Machinery Trading Co., Ltd., Cum. Pfd. 
Conv. Par value £100, incorporated Hungary 
‘International Machinery Trading Co., Ltd., Cum. Pfd. 
Conv. Par value £100, incorporated Hungary 
Reynolds Tobaceo Co., New Class Common, Par 
Value $10, New Jersey. Dividend pay- 
able 10/11/34 holders record 9/18/34 
Unilever Gevestig’dte Rotterdam Participation Ctf., 
Par value 1000 Guilders, Holland. 


This fact, apart from any language used the testatrix, gives some 
indication her preference for this class investment. 

Throughout paragraph her will, the testatrix uses the 
word ‘‘securities’’ its widest sense, embracing stocks and bonds 
well other secured investments. 

Funk and Wagnalls New Standard Dictionary the word 
rity’’ defined ‘‘written promises assurances for payment 
money; evidences defines the word ‘‘investments’’ 
act investing laying out money productively, otherwise, 
converting capital, especially permanent manner; also, the 
money capital invested, the property invested in.’’ ‘‘In its 
broadest sense, the term ‘security’ embraces all evidences debt. 
Stark’s Will, 149 Wis. 631, 134 389, 399.’’ Words and 
Phrases, Second Series, page 499. 


‘investment’ some form property into which money has 
been put with the intention holding for gain increase for 
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permanent safe-keeping. its common meaning the word ‘investment’ 
involves the idea intended profit, and ordinarily the word implies 
certain measure permanence, contrast speculation tem- 
porary Words and Phrases, Second Series, page 
1189, and cases cited. 

meaning the word ‘securities’ has been passed upon freely 
and different from that employed ordinary laymen using 
the word. Contracts, Restatement, 235 Rosenthal American 
Irving Trust Co. Natica, Lady Lister-Kaye, 157 Mise. 
32, 37, 284 343, 349. 


the general usage speech employed men business affairs, 
the word ‘‘securities’’ used its widest. sense describe the broad 
class financial investments. employed imports the inclusion 
stocks—common and preferred—as well secured investments. 
Matter Vanderbilt’s Estate, Mise. 150, 154, 229 
The statutes this State (Decedent Estate Law, 111; Personal 
Property Law, 21), not permit the investment trust funds 
stocks, but testator has the power direct how the trust funds shall 
invested. Matter Clark’s Will, 257 132, 137, 177 


ordinary circumstances, trustee has authority in- 
vest trust funds any manner other than that specified statute; 
but, the tenor the will demonstrates that testator desired vest 
the trustee broader discretion, will protected far strictly 
pursues the authority bestowed, and complies with the general rules 
law applicable his Matter Robbins’ Will, 135 Mise. 
220, 223, 287 409, 412. 


has been well stated that for the construction wills are 
for the sole purpose ascertaining the intention the testator, and 
the intention clear and manifest must control, regardless all 
rules that have been formed for the purpose determining their con- 
Cammann Bailey, 210 19, 30, 103 824, 827. 

Here unnecessary apply any rules construction. 
need not look any further than the will itself determine the intention 
the Her words are clear and unambiguous. She gives 
her trustees broad powers investment whether retaining those 
investments made her prior her death reinvesting the same, 
any law the contrary notwithstanding. 

Paragraph ‘‘Ninth’’ the will therefore construed authoriz- 
ing the trustees hold and retain, investments, any securities owned 
the decedent the time her death; not limiting them, the 
investment reinvestment the principal the trusts, securities 
which are legal investments for testamentary trustees under the laws 
the State New York and that they may invest any stocks, bonds 
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Commercial Credit Company (defendant) Seymour National Bank 


Edition) §1138. 
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other securities which their judgment may seem proper. The 
trustees will, however, charged, their administration the trust 
funds, with the usual rule vigilance, diligence and prudence which 
men discretion general employ their own affairs. 


Enter decree accordingly. 


PAYMENT COLLATERAL TRUST NOTE 


(plaintiff), Appellate Court Indiana, Rep. (2d) 118° 


The maker series collateral trust notes, pursuant the 
provisions the trust agreement, deposited with the trustee, bank, 
funds meet the notes ‘‘for the holders.’’ was held that holder 
one the notes, which was not presented, until long after matu- 
rity, the trustee having failed the meantime, could not enforce 
the note against the maker. Under the trust agreement, the trustee 


was the agent the holder and authorized receive payment for 
him. 


The defendant, automobile finance company, issued series 
collateral trust notes. The notes recited that they were secured 
collateral deposited with bank trustee ‘‘under the provisions 
certain trust indenture between the maker hereof and the trus- 
their terms, the notes were payable the office the 
trustee. The agreement recited that the finance company would 
deposit with the trustee certain sums ‘‘for the holders the 
The funds were deposited agreed. The plaintiff bank brought 
suit administrator the holder one the notes, which note 
was due September 30, 1930, but which was not presented until 
about October 1933. The trustee bank, however, had gone into 
the hands receiver few weeks after the maturity the note. 
was held that payment the trustee, under the provisions the 


trust agreement, constituted payment the holder and that the 
plaintiff could not recover the note. 


Action the Seymour National Bank, administrator the estate 


James Shields, deceased, against the Commercial Credit Company 
note. From adverse judgment, the defendant appeals. 


Reversed, with instructions enter judgment for the defendant. 
Willson Willson, Ralph Bamberger, Isidore Feibleman, Julian 


Bamberger, and Harold Jones, all Indianapolis, for appellant. 


Thomas Stevenson and James Sargent, both Indian- 


apolis, for appellee. 


similar decisions see Banking Law Journal Digest (Fourth 
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KIME, stipulation facts trial was had the court, 
resulting judgment favor the appellee. The following gives 
the factual background necessary decision. 

The appellant (defendant, Commercial Credit Co.) was engaged 
buying automobile paper. procure working capital trust was 
established March 21, 1930. The City Trust Company, for consid- 
eration, became trustee certain conditional sales contracts and notes 
owned appellant for the purpose guaranteeing the payment 
series notes executed and sold the appellant. James Shields, 
mature and businessman, purchased one note series 
due September 17, 1930 and made presentment for payment until 
shortly before October 1933 the date the filing the complaint 
herein, when the note was presented the appellant for payment. The 
appellant paid the trustee the money represented said note 
prior maturity date thereof under the terms the trust agreement. 

The complaint was the ordinary form seeking recovery the 
following 


$2,500.00 Series No. Due Sept. 17, 1930. 


Credit Company 
Indiana 
Trust Note 
March 21, 1930. 
months after date promise pay the bearer City 
Trust Company, Indianapolis, Indiana, Two Thousand Five Hundred 
and no/100 Dollars. For Value received without any relief from Val- 
uation Appraisement Laws with interest eight per cent per annum 
from maturity until paid; with attorney’s fees. The drawers and en- 
dorsers waive presentment for payment, protest, notice protest and 
non-payment this note. This note one series notes 
aggregating the sum $60,000.00 designated the series above named, 
equally and ratably secured 125 approved collateral deposited 
with City Trust Company Trustee under the provisions certain 
trust indenture between the maker hereof and the trustee, dated March 
21st, 1930, and the holder hereof, together with the other holders 
notes this series, are entitled all the benefits accruing said note 
holders under the terms said indenture. This note valid must 
bear the Trustee’s certificate authentication. 
Credit Company 
Samuel Walker, Pres. 
Harry Nicoli, Sec’y. 
hereby certify this note one the series designated secured 
the indenture trust mentioned herein. 
Trust Company, Trustee, 


The complaint was answered four paragraphs, first, general denial, 
second, plea payment, third, pleading payment reason com- 
with the trust agreement and fourth, pleading the transaction. 
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Replies general denial the three last mentioned answers closed the 
issues. 

The error here presented assignment that the court erred 
overruling the motion for new trial, the grounds which were 
that the decision contrary law and that not sustained 
sufficient evidence. 

apparent from, the note and conceded the appellee that the 
purchaser was charged with notice the terms the trust agreement. 
hardly need said that the trust agreement and the note must 
considered one instrument. 

There but one question, to-wit:—Whose agent was the trustee 
the time the money was paid appellant? 

Pertinent parts the trust agreement provided, the agreed state- 

ment facts shows, that conditional sales contracts and notes belong- 
ing appellant, equal value 125% the $60,000.00 were placed 
the hands the trustee ‘‘for the equal pro rata benefit, security and 
protection the several persons corporations who shall become 
holders any the notes for the punctual payment the 
same; that the notes issued should executed the appellant 
and presented the trustee for certification; and that the notes 
executed and certified should delivered the appellant its order. 
The appellant further agreed that should and would pay the trustee, 
for the holders the notes secured the trust the sum $10,000.00, 
before the 21st day April, 1930 and like sum before 
the same day each calendar month thereafter for the period six 
months. ‘‘Said amount paid the trustee the company shall 
applied the trustee the payment the notes secured hereby the 
order their maturity;’’ that the payment the appellant the 
trustee the month specified prevented interest accruing thereafter 
the notes; and that the compensation the trustee hereunder should 
paid the purchaser the notes except case default when such 
compensation shall chargeable the appellant, accordance with 
such trust agreement. 

Twenty-four notes the above sum were prepared, executed, cer- 
tified, and delivered the order the appellant City Securities 
Company, affiliate the trust company. These notes were sold 
various persons and record was kept the purchasers thereof 
the appellant and the appellant had knowledge that the note suit 
was held Shields, the decedent whose estate appellee adminis- 
trator. 

All the provisions the trust agreement were performed and 
before September 17, 1930, when the above note became due ap- 
pellant paid the trustee, $10,000.00, which was the final payment 
under such trust agreement and which $10,000.00 was paid the trustee 
payment that series notes which the note suit was one. 
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the time the final payment the trustee released all collateral 
held the appellant. The note above indicated was 
time deposited with the City Trust Company the City Trust Com- 
pany, Trustee, for collection any other purpose and October 23, 
1930, thirty-six days after the maturity date the note herein men- 
tioned the City Trust Company went into the hands receiver. 

appellee’s (plaintiff’s) theory (which was evidently adopted 
the trial court) that the law Indiana that when the maker 
note delivers the amount bank, where payable, such 
delivery does not constitute payment unless the bank also agent 
the payee and that not the agent the payee unless holds the 
note for collection. sustain that position the appellee has cited three 
Indiana cases, Glatt Fortman, 1889, 120 Ind. 384, 300, Dill- 
ingham Parks, 1902, Ind. App. 61, 300, Kerbaugh 
Nugent, 1911, Ind. App. 43, 336. Such the rule In- 
diana but the appellee fails distinguish between depositing money 
with bank and depositing money with trustee under trust 
agreement. The agreement here provided that the appellant should pay 
and did pay the trustee, the money for the holders the notes 
specific time. The note its face fully informed the holder that 
was dealing with the maker the note through the agency trust 
established for the holder’s particular benefit; and that the trustee was 
holding approved collateral guarantee the payment such note. The 
holder the note here was not only mature, experienced business 
man but had purchased securities this nature before and knew that 
was customary for the trustee receive such payments for the hold- 
ers such notes, and furthermore was also charged with the know- 
ledge that the trust agreement specificially provided. The provisions 
the note together with the trust agreement constituted the holder’s 
contract with the maker and the trustee, the conditions which were 
accepted the holder the time the purchase the note him. 
The contract specifically gave authority the trustee receive pay- 
ment for the holders the notes. the maker thereof fully com- 
plied with all the the agreement and paid over the trustee 
the moneys required thereunder its obligation was end. The money 
was not deposited with the City Trust Company bank but was 
paid the City Trust Company, trustee, for the specific purpose the 
trust and then became the property the holder the note and was 
being held the trustee trust for the holder. The money was the 
property the holder the note. The City Trust Company. 
trustee, was the agent for the holder the note. See Morley Univer- 
sity Detroit, 269 Mich. 216, 256 861, 1217, Cros- 
thwaite Moline Plow Co., C., 298 466, Hall Goldsworthy, 136 
Kan. 247, 659. 
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Consequently the decision contrary law. The facts being 
lated there necessity for new trial. The trial court instructed 
enter judgment for appellant that the appellee take nothing 
action. 


GIVING INFORMATION UNCLAIMED 
DEPOSIT 


Healy’s Estate, Surrogate’s Court, New York County, 
Supp. (2d) 650 


administrator entered into agreement pay attorney 
approximately $1,600 out savings account $5,000 belonging 


the estate, the attorney having knowledge the whereabouts. 
the account and refusing disclose that knowledge until the 
execution the agreement. was held that the agreement was 
unenforceable. 


Proceeding the matter the estate Ellen Healy, deceased, 
wherein Delia McKeon, administratrix d.b.n., and other next kin 
filed petition have the compensation Harold Bakerman fixed 
for services attorney, and set aside void written agreement 
retainer Harold Bakerman, signed the administratrix and 
the other next kin. 

Petition granted. 

William Shimkin, New York City, for Delia McKeon, admin- 
istratrix n., and distributees and copetitioners. 

Shepard Broad, New York City, for respondent, Harold Baker- 
man. 


FOLEY, administratrix and other next kin apply 
this proceeding, brought pursuant section the Surrogate’s. 
Court Act, (1) have the compensation the attorney-respondent 
fixed, and (2) set aside null and void the written agreement 
retainer the respondent signed the administratrix and the other 
next kin. The dispute arises over the discovery savings 
account the sum approximately five thousand dollars the name 
the decedent. The attorney-respondent contends that before the 
retainer, and his associate initiated investigation after reading 
advertisement the savings bank dormant accounts published 
New York newspaper 1937. Letters administration had 
issued the estate 1920. The original administratrix and the other 
parties interested the estate appear have been ignorance 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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the existence the account that time, and the estate was admin- 
istered and final distribution made the known assets many years 
ago. result the investigation the attorney-respondent, 
sought out the attorney who had represented the estate the original 
administration proceeding. conference the next kin was called 
and the retainer agreement December 22d, 1937 was signed them. 
The evidence has established the satisfaction the Surrogate that 
the name the bank wherein the funds were deposited was not dis- 
closed the attorney-respondent the next kin until after the 
agreement was signed. 

The petitioners contend, first, that agreement pay one-third 
the fund the respondent was unconscionable and void. Second, 
they also contend under the rule Matter Krooks, 257 329, 
178 548, that within few days after the signing the retainer 
with the respondent they discharged him their attorney and thereby 
the retainer agreement was nullified and the respondent was remitted 
recover the reasonable value the services actually rendered. 

The Surrogate the opinion that the determination the first 
controlled the decision Matter Pieris, App. 
facts there were almost identical with those involved here. The attor- 
ney there discovered through newspaper advertisement that there 
was bank the sum $3,300 the the decedent. 
procured from the sole next kin written agreement which 
was receive one-third the amount the deposit. The attorney 
had refused disclose the client the whereabouts the account. 
the present case was subsequently discharged. The Supreme 
Court disregarded the amount due under the percentage rate fixed 
the retainer and allowed the sum $300 the reasonable value the 
services rendered. The appellate courts affirmed that determination. 
The reasoning and the conclusion the opinion the Appellate Di- 
vision apply with exactitude the facts here. them might added 
the further reason that there never was any contingency inherent 
the nature the respondent’s services this estate. the time 
sought the retainer knew that the funds were the property the 
estate and easily collectible. There was neither doubt the title 
the fund nor the amount recovery against the bank deposit. 
All that remained done was the appointment the administratrix 
d.b.n. the filing her bond and the procurement waiver from the 
State Tax Commission. the ordinary course, since, the funeral ex- 
penses and debts had been paid many years before, distribution the 
new asset could have been made upon voluntary receipts the next 
kin simple accounting proceeding. 

view the fact that contingency was present and the services 
relatively simple, the Surrogate holds that under the rule Matter 
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Pieris, supra, the written agreement pay the attorney approxi- 
mately $1,600 out fund $5,000 was inequitable and 
Matter Cupid’s Estate, 230 App. Div. 677, 245 554; Matter 
Liell’s Estate, 148 279, 265 730. 

The second contention petitioners likewise sustained. The dis- 
charge the attorney-respondent his clients annulled the so-called 
contingent agreement. The respondent thereupon became entitled 
recover the reasonable value the professional services actually ren- 
dered him. Application Krooks, 257 329, 178 548; 
40, 109 669. These services covered very brief period. 
The respondent asserts that entitled include basis com- 
pensation, services rendered prior his actual retainer. Authority 
lacking for such basis charge. Only the services rendered from 
and after the actual hiring the attorney the client may taken 
into consideration. The discovery and disclosure the bank account 
the respondent resulted, however, benefit the next kin. That 
may made element for the fixation fair compen- 
sation. may not used impose charge that unconscionable, 
inequitable and excessive. The Surrogate holds that the reasonable 
value the services the respondent the sum $400 and that 
entitled payment that amount. 

Submit order notice accordingly. 


SURVIVOR NOT ENTITLED JOINT DEPOSIT 


McDermott Bennett, New York Supreme Court, Appellate Division, 
Fourth Department, Supp. (2d) 


depositor commercial bank wrote the bank directing 
change the account joint one payable himself his daugh- 
ter his son. told the cashier that wished his children 
have the deposit his death. retained possession the pass- 
book until his death. appeared that his real purpose was pre- 
vent his wife from getting the money. was held that the money 
belonged his estate and not his children. 


The court observed that the deposit was not made the form 
required the New York banking statute (Banking Law, 134) 
establish joint with survivorship. That statute pro- 
vides: ‘‘When deposit cash securities shall have been made 
any person the name such depositor and another person 
and form paid delivered either, the survivor 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §411. 
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them, such deposit thereupon and any additions thereto made, 
either such persons, upon the making thereof, shall become the 
property such persons joint tenants, and the same, together 
with all accruals thereon, shall held for the exclusive use the 
persons named, and may paid delivered either during 
the life time both, the survivor after the death one 

may noted that the depositor this case, changing the 
form his account, followed the instructions ‘‘certain Justice 
the Peace’’ who the execution the depositor’s 
will. The Justice advised the depositor that would impossible 
for him draft will such form defeat his wife’s statutory 
rights the bank account, but that would possible ‘‘fix’’ 
the bank account accomplish his purpose. The Justice 
the Peace, apparently, overlooked the provisions Section 134. 


Action Michael McDermott, executor, John 
mott, against Anna McDermott Bennett and others recover bank 
account. From judgment adjudging that was testator’s intention 
create joint account with his daughter, Anna McDermott Bennett, 
and his son, Ambrose McDermott; and that they own said bank account 
jointly, and dismissing the complaint the merits with costs, plaintiff 
appeals. 

Reversed, and judgment granted for plaintiff. 

Conboy Conboy, Watertown, for appellant. 

Charles O’Brien, Baldwinsville, for respondents Anna Ben- 
nett and Ambrose McDermott. 
Francis Preston, Syracuse, for respondent Florence 


SEARS, November 13, 1936, the plaintiff’s testator de- 
posited the sum $4,500 with the First National Bank and Trust Com- 
pany Baldwinsville, New York. During the next two weeks follow- 
ing that date the plaintiff’s testator had certain conversations with 
certain Justice the Peace, who ‘‘superintended’’ the execution his 
will, the course which plaintiff’s testator stated that desired 
that his wife should not receive upon his death any part the funds 
which had deposit with the First National Bank and Trust Com- 
pany Baldwinsville. The Justice advised him that would im- 
possible draft will defeat his wife’s statutory rights the 
bank account, but that would possible ‘‘fix’’ the bank account 
accomplish his purpose. After these conversations plaintiff’s tes- 
tator the 28th day November, 1936, delivered the First Na- 
tional Bank and Trust Company, letter which said: 

hereby you change the bank account name 
your bank joint account read follows: 


for your information the above Anna Bennett daughter and Am- 
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When delivering this letter, plaintiff’s testator said the cashier 
the bank, ‘‘I want Anna Bennett and Ambrose McDermott have 
this money upon death.’’ The cashier the bank thereupon noted 
the passbook relating this account after the testator’s name the 
words ‘‘or Anna Bennett Ambrose After the cashier 
had added the additional names the passbook, was delivered 
plaintiff’s testator and remained continuously his possession until 
his death February 1937. November 28, 1936, plaintiff’s tes- 
tator made his will. January 15, 1937, plaintiff’s testator with- 
drew the sum one hundred dollars from the account with the First 
National Bank and Trust Company Baldwinsville. February 
1937, withdrew fifty dollars: 

This appeal presents the question whether upon these facts the de- 
posit, after the testator’s death, belonged the son and daughter 
whose names were added the passbook the 28th day November, 
1936. reach the conclusion that does not and that the deposit 
part the testator’s estate. 

The deposit was not made the form required the statute 
establish joint account with survivorship. Banking Law, 198, 
Chap. 369, Laws 1914 (now Banking Law 1937, 134) Matter 
Fenelon’s Estate, 262 57, 186 201; Id., 262 308, 
186 794; Matter McCarthy’s Estate, 164 Misc. 719, 299 
715; Brumer Brumer, 223 App. Div. 186, 228 63; Havens 
Havens, 126 Mise. 155, 213 230, affirmed 215 App. Div. 756. 
213 818. mistake was made the bank the form 
the deposit. The deposit was entered upon the passbook the very 
terms required testator’s instructions his While used 
the words the letter, explained this specific 
direction the terms which the account should entered. Un- 
der these the intention the mind the testator de- 
feat his wife’s expectant rights cannot control the action actually 
taken. The intention remained unfulfilled testamentary hope. The 
formal act transmute intention accomplishment lacking. 

disregard the provisions the Banking Law, must, 
future interest the two children can discovered. The state- 
ment the bank that wanted his two named children have the 
deposit his death was not instruction the bank the form 
the deposit, but related rather plans which did not carry out. 
certainly did not intend deprive himself ownership the en- 
tire fund deposit and the right control and expend while 
lived. was furthest from his thought that would necessary for 
his two named children join check demand upon the bank 
draw out any part the deposit. short, act intention 
indicated that the deposit was other than one the testator’s own 
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money remain such throughout his life. The circumstance that 
twice independently made drafts the account after the names 
his two children were added the passbook confirms our view that 
his intention was retain the his own property while 
lived and not make present gift his children. 


The judgment should reversed the law with costs and judg- 
ment granted favor the plaintiff declaring that the plaintiff, 
executor, the sole owner the bank account with the exclusive right 
withdraw the money therein deposited and entitled the bankbook 
relating said account, with costs the appellant. 


Judgment reversed the law with costs and judgment directed 
favor the plaintiff for the relief demanded the complaint, with 
All except Dowling, J., who dissents and votes for 
affirmance the following memorandum: The account opened 
substantial compliance with the provisions former 198 the Bank- 
ing Law (in effect the time the deposit was made). 


TRANSFER MORTGAGES PAYMENT 
DEPOSIT PRIOR BANK’S INSOLVENCY 


Reisterer Couchez Bros., Supreme Court Michigan, 279 
Rep. 910 


transfer mortgages bank its depositor pay off 
the deposit, made the suggestion the bank’s fifteen 
months before the closing the bank, where there evidence 
insolvency the part the bank bad faith the part 
the depositor, valid and will not set aside the instance the 
receiver the bank. 


appeared this case that the spring and summer 1931, 
the condition the Roseville State Bank was not satisfactory its 
board directors the banking commissioner. The reason was 
that the assets the bank were largely frozen. September 11, 
1931, the defendant firm, Couchez Brothers, had deposit the 
bank $28,501.36. About month prior that date, one the 
brothers, Joseph, demanded payment the deposit. The cashier 
told him that would help would accept payment 
mortgages instead cash. Couchez Brothers agreed and, the 
date mentioned, the bank transferred the firm mortgages aggre- 
gating $28,345.33, charging that amount against the firm’s account 
and leaving balance $156.03 its Fifteen months later 
the bank failed. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §160. 
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One the brothers Couchez, Henry, was director the bank 
and had personal deposit about $3,800. likewise accepted 
mortgages payment his account. The transaction which the 
mortgages were transferred Couchez Brothers was handled 
brother Joseph. testified that had knowledge the 
transaction until was completely consummated. Henry had but 
little experience banking business and went the bank only for 
the purpose attending directors’ meetings. appeared that other 
depositors had been paid off mortgages and there was evi- 
dence that the bank was insolvent the time when the mortgages 
were delivered the Couchez Brothers. these circumstances, 
was held that the transfers could not set aside the instance 
the receiver the bank, the ground that they constituted illegal 
preferences. 


Two suits Joseph Reisterer, receiver the Roseville State 
Bank, against Couchez Bros., and against Henry Couchez set aside 
the transfer certain mortgages the bank defendants. From 
decrees dismissal, plaintiff appeals. 

Affirmed. 


Charles Retzlaff, East Detroit. and George Watson, Port 
Huron, for appellant. 


Angell, Turner, Dyer Meek, Detroit, for appellees. 


McALLISTER, J.—The facts and legal principles applicable the 
above cases are practically the same and they have been consolidated 
for hearing appeal. 

Plaintiff, receiver the Roseville State Savings Bank, filed bill 
set aside the transfer certain mortgages the bank defend- 
ants the ground that such transfers were never authorized and were 
constructive fraud the depositors illegal preferences. the 
trial court, the trial chancellor found that defendants had 
acted good faith and that they had received illegal preferences. 
The bill complaint was dismissed, and plaintiff appeals. 

The defendants are six brothers, all engaged farming. Five 
them live the same farm Macomb Joseph Couchez lives 
few miles away, St. Clair Shores. All the business dealings 
the Couchez brothers were managed Joseph. This applied not only 
the operations the Couchez farm which are joint but also the 
individual business dealings the other brothers. Defendants did 
their banking business the Roseville State Bank. Henry Couchez, 
one the brothers, was director the bank. 

During the spring and summer 1931, the bank’s financial situa- 
tion was not satisfactory its board the State banking com- 
missioner because the condition its assets. They consisted largely 
‘‘frozen and the bank’s liquidity was lower than should 
have been. Acting upon the suggestion the State banking commis- 
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sioner, the officials the bank made effort improve the liquidity 
their assets, realizing what they were able its mortgages, upon 
many which discounts were allowed mortgagors return for cash 
payments. 

September 11, Couchez Brothers had deposit the bank the 
sum $28,501.36. this amount was deposit made 
that day the amount $2,600.00. 

Approximately month before September 11, 1931, Joseph Couchez 
had demanded all the money deposit the name Couchez 
Brothers. was savings deposit, however, and required 90-day 
written notice before withdrawal, case the bank required the same. 
Other depositors had also demanded their money from the bank and 
they were all paid compliance with the regulations governing the 
bank. When Joseph asked for the money this account, the cashier 
told him that would help the bank could paid off mort- 
gages under certain conditions. ‘‘The deal was such that for every 
mortgage took out the bank, was also buy additional 
mortgage from the bank with new money, could obtain the 
This proposition was taken under consideration Joseph 
Couchez and during the month prior September 11, looked over 
various properties under mortgage the bank. Apparently Joseph 
Couchez was not able raise sufficient money carry out the proposed 
agreement. However, was under obligation so. does 
not appear that ever gave written 90-day notice; and the bank 
presumably could have delayed payment cash insisting upon 
compliance with this rule. However, September 11, 1931, the bank 
offered him sixteen mortgages the face value $28,345.33. When 
this offer was made, Couchez Brothers had deposit $25,901.36. 
Joseph Couchez made, therefore, additional deposit the amount 
$2,600, giving defendants sum deposit the amount $28,- 
501.36. Joseph Couchez, behalf Couchez Brothers, accepted the 
proposition the bank and took transfer the mortgages, paying 
for them transferring the deposit Couchez Brothers the amount 
$28,345.33 the bank and leaving balance said account the 
amount $156.03 the Couchez Brothers. Later, Octo- 
ber 19, 1931, Henry Couchez, who had that time slightly more than 
$3,819.86 deposit, accepted mortgages like manner payment 
for that amount his account. that date, the bank had 
hand amount approximately $14,000.00. 

claimed plaintiff that the transfers the mortgages ques- 
tion were void preferences one creditor over another violation 
Comp. Laws 1929, 11946, which provides: ‘‘All transfers 
notes, bonds, bills exchange other evidences debt owing any 
bank, deposits its credit, all assignments mortgages, other 
real estate judgments decrees its favor, deposits 
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money, bills other valuable things for its use, for the use 

its stockholders creditors, all payments money, either after the 
commission act insolvency contemplation thereof, with 
view prevent application its assets the manner prescribed 
this act, with view the preference one [1] creditor over an- 
other, shall held null and void.’’ 

allegations his bill complaint set forth that Henry 
Couchez was director the bank and such had information and 
intimate knowledge the facts and conditions surrounding and per- 
taining the operation the bank, especially its financial con- 
dition September 11, 1931, and prior thereto; relying spe- 
cial information that Henry Couchez had received relative the 
condition the bank virtue of: his office director, and conditions 
generally any financial institution Macomb county, the officers 
said bank, September 11, 1931, and prior thereto, were induced 
the threats the defendants turn over the mortgages 
defendants’’; that ‘‘the officers the bank relied upon the threats 
the defendants withdraw their funds and cause the closing the 
bank; and that reliance upon this threat, said mortgages were duly 
assigned the defendants’’; that ‘‘the defendants knew that time 
that their entire account was demanded from the bank that the bank 
would compelled close and that the subsequent agreement take 
the mortgages place their savings account was plan the part 
the defendants obtain undue advantage over other depositors 
said bank, and that the defendants, and each them, had particu- 
lar knowledge the condition the bank reason the fact that 
Henry Couchez was director the bank and said defendants con- 
spired together gain undue advantage over the other depositors 
the bank, and that taking advantage the fact that Henry Couchez 
was director said bank, and taking advantage special knowledge 
said bank Henry Couchez, the defendants conspired 
and successfully obtained the mortgages hereinbefore listed from the 
said bank, amounting $28,345.33, the irreparable damage and 
detriment said bank and depositors thereof.’’ 

eareful examination the record discloses that none the fore- 
going allegations was substantiated any proof whatever. Both 
Joseph Couchez and Henry Couchez were called witnesses plain- 
tiff, who therefore bound their uncontradicted testimony. Henry 
Couchez, who was director the bank, knew nothing whatever about 
the transaction whereby Couchez Brothers received the mortgages un- 
til after was completely carried out and the assignments had been 
made. Joseph Couchez, who handled the transaction for defendants, 
Couchez Brothers, had knowledge the condition the bank and 
there that had received any information relating its 
financial situation from Henry Couchez. The proposition exchang- 
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ing mortgages for the account defendants was suggested originally 
the cashier the bank. 

The former assistant cashier the bank, witness for the plaintiff, 
testified 


think there were one more instances where people de- 
manded their money from the bank and rather than give them the 
money, the cash, and deplete the cash the bank, they were asked 
Detroit parties, settlement, they both got mortgages something 
like that. 

And, for payment their deposit account? Yes, that 
right. 

You think that occurred before? Well, was along about 
that time, whether was before after could not 


Regarding the transaction with Henry Couchez, there evi- 
dence whatever plan his part make use any special knowl- 
edge secure undue advantage over other creditors. himself 
had little experience banking matters and never went the bank 
except attend directors’ meetings. There was reason for any 
the defendants believe that the bank was insolvent condition 
that their acts would cause become insolvent. The chief diffi- 
culties encountered the bank were due the fact that its assets 
were not sufficiently liquid. They consisted large extent prop- 
erties that could not readily turned into cash. Among such frozen 
assets were mortgages, many which, the case those trans- 
ferred defendants exchange for their deposits, were default for 
considerable time interest payments. There was reason ap- 
parent from the evidence why the defendants were not entitled pay- 
ment their deposits the ordinary course business. The transac- 
tion with Couchez Brothers occurred September 11, 1931. Continuous 
deposits and withdrawals accounts during this period. 
September 10, 1931, the day before the mortgage assignments, the with- 
drawals amounted approximately $7,500.00; September 11, $35,- 
000.00; September 12, $16,000.00. Taking these three days 
instance, the withdrawals the regular course business the bank 
totalled nearly twice the amount the transaction with Couchez Broth- 
ers; and the transfer the mortgages question, instead resulting 
withdrawal cash, improved the cash position the bank the 
amount $25,310.97 exchange for ‘‘frozen’’ assets, which the 
banking commissioner was complaining. Defendants depositors had 
the right withdraw their money unless there was reason believe 
such withdrawal would result illegal preference. 

showing bad faith the part defendants the bank officials 
any the transactions with defendants entirely lacking. See 
Greene Ancient Order Gleaners, 267 Mich. 488, 255 303. 
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Joseph Couchez and Henry Couchez were called witnesses plain- 
tiff’s counsel and the trial chancellor found from their testimony and 
their appearance the witness stand that there was support for 
claim that either acted bad faith. There was allega- 
tion made plaintiff that the bank was insolvent the time the trans- 
fers occurred nor was there evidence support any claim insolvency. 
Further, there evidence that the transfers were made accepted 
contemplation insolvency. The fact that the bank remained open 
for fifteen months thereafter, before was closed the State banking 
commissioner, indicates that the bank must have been solvent the 
time the assignments were made. 

With regard plaintiff’s contention that the transactions ques- 
tion should rescinded the ground that Henry Couchez one 
the directors the bank was interested opposite party the 
bank, sufficient say that the transaction valid such cases 
fair and made good faith. Fletcher Corporations, Vol. 3599. 
The transactions were ratified the directors the bank, and 
question was raised and attempt repudiate the action the 
assistant cashier therein was made the authorized officials the 
bank any time during the remainder the bank’s existence—a 
period more than year after the assignments mortgages de- 
fendants. 

The decree the trial chancellor dismissing the bill complaint 
affirmed, with costs defendants. 


LIABILITY TRUSTEE FOR INTEREST 
DEPOSIT 


Van Kooy’s Estate, Supreme Court Michigan, 280 Rep. 


trustee under will, who was bookkeeper bank, de- 
posited funds belonging the trust the savings department 
the bank, where also kept his personal funds. February 
1933, all banks the state were closed proclamation the 
Governor. was held that the trustee was not liable for the in- 
terest thereby lost the deposit. 


Proceeding the matter the estate Hendrika Von Kooy, de- 
ceased, wherein Henry Geerlings filed account trustee which was 
objected Arthur Tyler. From the judgment, defendant ap- 
peals and the trustee filed cross-appeal. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §481. 
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Reversed and remanded with directions. 
Argued before the Entire Bench. 

Thomas Mahan, Holland, for appellant. 
Allaben Wiarda, Grand Rapids, for appellee. 


BUSHNELL, J.—Mrs. Hendrika Von Kooy, her last will and 
testament, gave her friend, Arthur Tyler, life use her home 
and other property certain conditions, and the life income the 
residue her estate. She died January 12, 1929, and the First 
State Bank, Holland, Michigan, was appointed her administrator, 
with will annexed. 

January 30, 1930, the administrator obtained order assign- 
ing the residue Mrs. Van Kooy’s estate itself trustee. Having 
been advised the State Banking Department that did not have 
the power act trustee, the bank filed its withdrawal and defend- 
ant Henry Geerlings was appointed successor trustee, qualifying 
such May 1932. 

Geerlings had been the employ the bank for years and was 
then acting the capacity bookkeeper the Commercial Depart- 
ment. had never been director officer the bank, although 
one time had been stockdolder. had been member the 
Board Education and Library Board the City Holland, and 
was the time mayor the city. When Geerlings became trustee 
there was deposit the Savings Department the First State 
Bank, the credit the Van Kooy estate, the sum $16,018.01. Tyler 
had been receiving the income from the estate consisting largely 
per cent. semi-annual interest the deposited funds. Because 
financial disturbances the community and the closing another 
bank, run developed the First State Bank and, February 
1933, its directors invoked the day withdrawal clause the bank’s 
by-laws. Then followed the Governor’s proclamation which all 
the banks the state. The bank was later reorganized and reopened. 
Fifty per cent. each depositor’s account was made available the 
form per cent. cash and time certificates; the remainder each 
deposit, evidenced trust participation certificates, was set aside 
paid the bank’s segregated assets were liquidated. 

Geerlings filed account trustee July 11, 1935, which 
reported the situation, then existed, the probate court. Tyler, 
the life beneficiary, objected the allowance Geerlings’ account and 
sought hold him liable for the loss income Tyler claimed have 
suffered because Geerlings permitted the trust money remain 
deposit the Savings Department the bank. The probate judge, 
the order allowing the account, charged the trustee with interest 
the entire savings deposit the rate per cent. from March 
1933, and, addition with the sum $8,060.03, that being the amount 
the impounded funds. Geerlings took appeal from this order 
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the court. While this appeal was pending, Tyler, the life bene- 
ficiary, and George Alberts, assignee and purchaser the interest 
Peter Hendrik Oldemans, remainderman under the will, entered 
into agreement regarding the disposition and division the trust 
fund, the real property, and the life estate, whereby Albers became 
the owner the participation certificates. agreement between the 
parties, petition was filed the probate court and was en- 
tered authorizing distribution the assets the estate accordance 
with the agreement. This narrowed the questions involved the pro- 
bate appeal the sole question whether not Geerlings should 
charged with interest the savings account balance and, so; what 
rate. the conclusion the testimony the circuit judge announced 
that Geerlings was charged with interest the ‘‘postal savings 
rate’’ from March 1933, and that would given allowance 
for his fees and expenses. 

judgment was entered against Geerlings the sum $656.83, 
which figure was reached after crediting the trustee with $50 for his 
services, and charging him with some interest that had been earned. 
denying motion for new trial the court said: 


trustee makes objections the judgment rendered, they 
may summed the idea that the court should have relieved him 
from all obligation, and given him premium for neglecting any- 
thing protect the funds his hands. 

opinion that both positions are untenable. The Trustee 
was bookkeeper the bank; cannot heard say did not know 
its condition. Clearly should have withdrawn the money from such 
institution. cannot escape liability for not doing it. 

had withdrawn the funds, what could have done with 
them the latter part the early part had 
hired safety deposit box and ‘hid his lord’s money’ would have 
drawn interest; would have been doing just what many people 
prudence did do. should not have said was negligent 
doing. But instead, hold that not only should have withdrawn 
the money, but should have invested safely Postal Savings, 
per cent. That should have done that much, and that should 
allowed $50 for the services. the decision this Court was vastly 
different from the decision Probate Court, costs were allowed him. 

the circumstances the view this Court mature 
deliberation that equitable conclusion was reached the trial this 


Tyler has appealed from this judgment claiming that the interest 
should have been computed per cent. and that compensation 
should have been allowed the trustee. The trustee filed cross-appeal, 
which claims his Reasons and Grounds for cross-appeal that 


the court was error entering judgment against him any sum 


whatsoever, and that the court erred the allowance fees and ex- 
penses. 


There nothing the record indicate where the trial judge 
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obtained his standard per cent. other than the statement that this 
the rate interest allowed postal savings accounts. Observa- 
tions were made upon oral argument before that perhaps the trus- 
tee could not have deposited the trust funds postal savings account 
because the maximum deposit, allowed the United States statutes, 
made the name any one person, the sum $2,500. See Act 
June 25, 1910, 386, Stat. 815, 754 title 39, A.; 
and Act July 1918, 117, 12, 13, Stat. 754, 756 title 

Moreover, Geerlings may not charged with interest the sav- 
ings account unless was negligent otherwise committed breach 
his fiduciary duties with respect thereto. 

determining whether Geerlings was guilty any negligence 
violation his trust duties, must governed the circumstances. 
the case. Lawrence First National Bank Trust Co., 266 Mich. 
199, 253 267. The record does not indicate any bad faith 
the part Geerlings. When was appointed trustee was aware 
the difficulties involved the investment trust funds and had 
every reason believe that they were safe the Savings Department 
the bank with which had been connected many years, and that 
they would continue earn per cent. for the beneficiary. The moneys 
the Board Education, which was member, were deposit 
the bank, were his own personal funds. did not withdraw 
urge the withdrawal any these moneys. had nothing 
with the imposition the day provision the bank’s Savings De- 
partment’s by-laws, and apparently believed that the depositary could 
withstand any run. 

Nor there any evidence negligence his part. The deposit 
was not made him but the testatrix. Her confidence the bank 
place for the safe-keeping her funds indicated some 
the provisions her will. She provided therein for trust fund 
$100 placed the First State Bank, Holland, the principal 
and, income which were used for the care the graves her- 
self and her deceased husband. She also provided that, the event 
Tyler should vacate the home, her executor was sell the household 
effects ‘‘and deposit the net proceeds thereof the Savings Account 
the First State Bank Holland, Michigan, invest same some 
other safe securities preserve same for estate, and rent said 
building other 

Geerlings was only Commercial Department bookkeeper the 
bank and had actual constructive knowledge that would warn 
him that the bank was closed the Governor’s proclamation. 
should particularly noted that the bank did not close because any 
unsoundness its own condition but merely because was included 
the general banking holiday. 
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Appellant Tyler urges the application the rule stated Cul- 
hane’s Estate, 269 Mich. 68, 256 807. The facts that case are 
not similar those the instant appeal. the Culhane Case the 
directors the Trust Company, administrator the Culhane 
estate, were also directors the Pontiac Commercial Savings Bank 
which some the funds the estate were deposited. The stock- 
holders the two institutions were identical and the trust company 
and the bank occupied adjoining quarters. The court said (page 810): 


its officers and directors this trust company was posi- 
tion different from that most corporate personal trustees. was 
close touch with business and banking conditions and had special 
knowledge the status its depository bank—one might almost say 
daily and continuous 


have not expressed our opinion upon the court’s determina- 
tion allowance $50 for the trustee’s services because that allow- 
ance was coupled with the trial court’s erroneous determination that 
Geerlings was liable for interest. The amount such allowance should 
rest the sound discretion the trial judge, who may make differ- 
ent allowance sees fit do. 

The judgment the circuit court reversed and the cause re- 
manded for entry order allowing Geerlings’ account presented, 


and granting him his costs and reasonable allowance for his serv- 
ices trustee. 


CASHIER ENTITLED DISABILITY 
INSURANCE 


Blakeley Prudential Insurance Company, Supreme Court South 
Carolina, 197 Rep. 670 


The defendant insurance company issued policy the plain- 
tiff, bank under which was entitled disability bene- 
fits became totally disabled before sixty. suffered at- 
tack arthritis which prevented him from performing the duties 
the only work for which was trained. was held 
that could collect the disability benefits. 


Action George Blakeley against the Prudential Insurance 
Company America recover permanent disability benefits. From 
judgment verdict for plaintiff, defendant appeals. 

Affirmed. 

Osborne, Butler Moore, Spartanburg, and Huff Huff, 
Laurens, for appellant. 
Blackwell, Sullivan Wilson, Laurens, for respondent. 
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STABLER, J.—On June 27, 1921, the defendant company in- 
sured the life the plaintiff, George Blakeley, the sum $5,000. 
The contract provided that should Blakeley become totally and per- 
manently disabled before was sixty years age, the insurer would 
pay him monthly, disability benefits, the sum $10 for each $1,000 
the amount insurance under the policy, and would waive the 
payment premiums that became payable during the disability. 

March 27, 1937, this action was begun the plaintiff—his de- 
mand for payment having been denied the company—to recover 
such benefits, the rate $50 per month, from August 1936, 
the date the commencement the suit. Leave was later granted 
him, however, amend his complaint seek recovery and 
October 1937. was alleged, among other things, ‘‘that 
the plaintiff became totally and permanently disabled May 1932, 
and has remained totally and permanently disabled since said date. 
That the total and permanent disability the insured was caused 
arthritis the neck and shoulders and hands, with resultant loss 
motion and use hands, neck and shoulders.’’ The answer admitted 
the issuance the policy, but denied total and permanent disability 
the insured alleged the complaint. The trial the case resulted 
verdict for the plaintiff, and judgment was entered his favor 
for $779.50. The defendant company appeals and imputes error the 
circuit Judge (1) refusing direct verdict its favor, and (2) 
rejecting its request charge. 

The motion for directed verdict was made ‘‘on the ground that 
the only reasonable inference drawn from the evidence that the 
plaintiff was not during the time covered the present action totally 
and permanently disabled within the meaning that term outlined 
the policy and defined our Supreme Court.’’ 

McCutchen Mut. Life Co., 153 401, 
151 67, 80, this Court held that ‘‘what amounts total dis- 
ability relative matter, and depends largely upon the 
each case, and upon the occupation and employment which the 
person insured engaged’’; and Taylor Southern States Life 
that the phrase not literally construed, but that person 
totally disabled when longer able his accus- 
tomed task, and such work has only been trained do, and upon 
which must depend for living’’; and Berry United Life 
Accident Insurance Co., 120 328, 113 141, 142, that the total 
disability contemplated contracts insurance ‘‘is inability 
substantially all the material acts necessary the prosecution the 
insured’s business occupation, substantially his customary and 
usual manner.’’ 

disclosed the testimony, which will briefly review, the 
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time the policy was taken out the insured, was employee 
the Laurens National Bank its cashier, and had been working there 
that capacity for several years, and continued until 1927, 
which time the bank was placed the hands receiver. stated 
that his work cashier required, him his feet ‘‘practically all 
the time’’; that his hours were from ‘‘nine three,’’ and that his 
duties, the main, were contact the public the window, receive 
money, meet customers, look after the mail, operate occasionally 
one the machines the bank, though that was not his regular work, 
that after the bank closed, and for several years prior 
was the automobile business; that sold cars and did repair 
work himself, looked after the unloading and did other work that was 
required done ‘‘around garage and automobile sales place.’’ 


With regard his physical condition, Blakeley testified that 
1932 had attack arthritis, which began his neck and gradu- 
ally worked down his spine, causing him suffer pain; that since 
that time had been examined and treated several doctors, and 
went the hospital Charlotte where stayed for six weeks; that 
the present time ‘‘my whole body straight; from neck 
waist stiff; absolutely stationary. haven’t any use neck 
waist up’’; and that cannot lift his eyes above parallel line. 
further stated that since 1935, August 1936, had been doing 
some bookkeeping the Laurens Store, owned his brother- 
in-law, Owings; that ‘‘the book work that there done 
seat, stool. sit down all the time’’; that the witness does some 
work that way for about four hours day, but goes the store 
when feels like and leaves when gets ready; that does not 
work every day but that ‘‘most the time down because work 
and makes feel better have something keep mind off 
myself than would stay that owns 260-acre farm 
but leaves the operation and management ‘‘pretty much with 
tenants’’; that could not his physical condition back bank 
and the work cashier the same manner did before 
became disabled; that his duties the store are altogether different 
from those which performed the the bank was 
testimony the witness Owings was corroborative the state- 
ments made the insured the work did, and the manner 
his doing it, the Laurens Music Store. This witness also stated that 
agreement was made what salary should paid his brother-in- 
law for what did, but that knew didn’t have anything live 
on,’’ and that, therefore, would give him more than was getting, 
needed it. 

Dr. White, specialist bone and joint surgery, testified that 
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examined the insured December 29, 1936, the request the 
Prudential Insurance Company, and reported the company that 
felt that Mr. Blakeley was completely disabled that time reason 
the arthritis the spine’’; that ‘‘he was walking rather apprehen- 
sively, guarding held himself awkward position. 
was unable bend his spine any direction. There was marked 
degree muscular spasm. The muscles his back were holding him 
rigid protect his spine, irritated spine protected 
and that the witness based his opinion, that the insured was totally 
and permanently disabled, upon two things, ‘‘one being the X-ray and 
the other being the muscular spasm extending from the neck 
Dr. White further stated that examined the insured again Sep- 
tember 30, 1937, and found his condition the same 
before; and that will completely disabled the rest his life,’’ 
and will have considerable pain until his spine becomes firmly ankylosed, 
which means that there motion the spine all. 

Dr. Ariail, who had examined the insured twice, also testified 
that ‘‘found definite ankylosis the spine,’’ and that his opinion 
the plaintiff would that condition for the rest his life; that 
not able hard work any kind, stand his feet for six 
seven hours day, but that ‘‘he can sit down and easy things 
that not take any exercise manual labor Dr. Me- 
Gowan, from his examination Blakeley, testified practically the 
same effect. 

Unquestionably, the above-quoted testimony tended prove the 
plaintiff’s allegation that the insured was totally and permanently dis- 
abled, that phrase has been defined this Court connection with 
its use insurance contracts. true that the bank which the 
plaintiff was employed cashier the time the insurance was taken 
out, and which served such capacity for quite number years, 
closed its doors 1927. However, when the stand, testified 
fully and detail the nature his duties such cashier, and 
which indicated the strength and freedom movement necessary for 
their proper performance. also testified fully what kind 
work was only able do, and the manner which could only 
it, the Laurens Store, the place where worked after 
was with arthritis. From all the testimony, when consid- 
ered together, the jury could reasonably infer that the insured was 
substantially his customary and usual manner. short, the evidence 
tended establish, have said, the truth plaintiff’s allegation 
total and permanent disability. The Court, therefore, properly over- 
ruled the defendant’s motion for verdict the ground 
stated. 

addition the authorities cited, see Davis Metropolitan Life 
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Insurance Co., 164 444, 162 429; Dukes Jefferson Stand- 
ard Life Insurance Co., 172 502, 174 463; Smoak South- 
eastern Life Insurance Co., 175 324, 179 56; Brunson 
Prudential Insurance Co., 182 24, 188 255; Harman New 
York Life Insurance Co., 184 461, 192 878. 

the close his charge, the trial Judge inquired the attorneys 
the case anything further were desired, which Mr. Butler, 
counsel for the defendant, responded: ‘‘There might some confusion 
about what constitutes his occupation. think would proper 
charge the jury that the standard which his disability must 
gauged the standard the duties and work cashier bank 
which was the basis which was 

The request was refused for the following reasons, stated the 
Court: ‘‘They have heard the evidence here. would charging 
the facts went into that. They have heard what his was 
and what his duties were. for them determine, can carry 
out those duties has testified having been performed him 
before substantially the customary and usual way. That is, carry 
out his duties substantially perform all the material and 
necessary acts for the prosecution his 


The appellant (insurance company) contends that Judge Bellinger 
committed error refusing charge requested. are not 
accord with this view. Under the testimony, the work, any, which 
the insured had been trained do, and upon which depended for 
living, was question fact for the jury, which they were required 
consider and answer connection with their determination the 
insured’s alleged total disability, and his inability, reason thereof, 
perform the duties such business occupation, substantially his 
and usual manner. The trial Judge fully and correctly in- 
structed the jury with respect these matters. told them what 
total disability meant when used insurance contracts, that phrase 
has been defined this Court, and what the insured was required 
prove, and the preponderance the evidence, before would 
entitled recover, particularly emphasizing that they, the jury, were 
the sole judges the facts. the evidence, which have dis- 
cussed somewhat fully our decision the first question, the defend- 
ant offered none except the books the Laurens Store. The 
testimony for the plaintiff, therefore, all material points, was prac- 
tically undisputed. That the insured was working the bank its 
the time the insurance was taken out, that had been 
there for several years thereafter, and what his duties were such 
cashier and the manner their performance, were gone into length 
and particularly emphasized the examination the witnesses, the 
insured stating that ‘‘had been the bank practically ten fifteen 
true that the plaintiff, upon being questioned thereabout, 
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testified that was the automobile business for few years after 
the bank but examination the record does not disclose that 
any special emphasis was given that fact. The reasonable inference 
drawn from all the testimony that the insured’s work em- 
ployee the bank was that which was trained do, and upon 
which depended for living. The submission the question the 
jury, therefore, gave the defendant all that was entitled to. Fur- 
thermore, not denied that the plaintiff paid the premiums required 
his policy while bank and that the company continued 
accept such premiums after the bank closed and the insured was en- 
gaged the automobile business. may true that ‘‘an insurance 
company cannot regarded having insured aviator when is- 
sued policy clerk,’’ less hazardous work urdertaking, but 
such question raised this case. 

But there was error contended, which not concede, 
did the defendant harm. The verdict was amply sustained the 
evidence; and are satisfied, from careful study all the testi- 
mony, made connection with the clear charge the trial Judge, 
that there was the minds the jury about what 
constituted the occupation the insured. 

The exceptions are overruled and the judgment the eourt 
affirmed. 


PROOF GENUINENESS SIGNATURE 


White System Shreveport Theus, Court Appeal Louisiana, 
182 So. Rep. 394 


Where person claims that what purports his signature 
promissory note not his genuine signature, the fact that 
failed disavow the signature when was shown him the 
office the payee and the further fact that did not tell 
maker that denied the genuineness the signature time 
when they were discussing the matter, will evidence that the 
signature not forgery. 


Action note the White System Shreveport against 
Theus, Dean, and others. From judgment denying recovery 
against defendants Dean and others, the plaintiff appeals. 

Judgment modified and modified affirmed. 

Barnette Barnette, Shreveport, for appellant. 


Phillips, Shreveport, for appellees. 


similar decisions see Banking Law Journal Digest (Fourth 
§498. 
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J.—Plaintiff, holder and owner promissory 
note for $150, less credit $12.50, signed defendant Theus, 
and purportedly signed the other defendants, Dean, 
White and Parnell, principals, instituted this suit against all 
said signers and prays for judgment against them solido. Theus 
admits execution the note. His co-defendants specially deny that 
they signed it. Therefore, only one issue tendered the pleadings, 
viz., the genuineness the signatures Dean, White and Parnell. 
The court quo sustained their defense and gave judgment against 
Theus only. Plaintiff appeal. 

The note sued was delivered Theus December 
31, 1936, with all signatures thereon. the regular form used 
plaintiff the business making small loans. its terms, pay- 
ments $12.50 per month were made until the obligation was 
wholly discharged. The proceeds the note, after deducting bal- 
ance $30 due older note Theus, were handed him, The 
signatures all defendants, except Theus, were affixed the note out 
the presence plaintiff’s representatives. When was tendered 
fer negotiation, they assumed all signatures thereon genuine and 
closed the transaction this basis. They were not disillusioned until 
Theus defaulted monthly payments, and the other makers were 
notified this fact. Several days after first viewing the note, Dean. 
White and Parnell executed affidavit before notary public, 
which they swore that neither them signed it. According Theus’ 
testimony, Dean, White and Parnell signed the note his request 
separate and apart from each other. whether their signatures 
are genuine, the testimony each, individually, arrayed against 
that Theus. shall have consider and discuss the evidence 
pertinent the defense each these three defendants separately. 

After being notified Theus’ default his payments, the other 
defendants, separately, went plaintiff’s office the City Shreve- 
port, inspect the note. White instantly declared his signature 
forgery. Parnell remarked that, ‘‘if not mine, looks awful 
lot like Dean was not certain that his signature was genuine. 
was dubious about it. Thereafter, they evidently counseled over 
the matter and decided take the position that neither signed the 
note. The affidavit, above mentioned, was then executed and delivered 
plaintiff’s representative. 

After close study the evidence and giving due all the 
relevant have reached the conclusion that Parnell 
signed the note. admits that Theus solicited and his signa- 
ture note Theus said was for $75 plaintiff’s favor about Christ- 
mas, 1936, few days thereafter. (The note sued dated De- 
cember 31, 1936.) admits did not read the note, but 
Theus’ representations about it. really did not know the amount 
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it. positive, however, Theus told him was favor 
and recalled that was large note (in size) and white paper. Evi- 
dently the note sued the one presented him for signing. 
the color the paper, doubtless error. note forms 
are invariably yellow paper, such was sued on. Parnell had 
known Theus all his life and was very friendly terms with his 
family. Theus advanced ‘‘hard luck’’ story him, and could 
not resist his importuning. These undisputed facts disclose that for 
the usual reason men endorse each other’s notes for accommodation, 
viz., friendship, Parnell was willing lend his endorsement Theus, 
and did so. Whether was asked endorse for $75 $125, 
not think would made any difference. had sufficient con- 
fidence Theus’ moral obligation his security for $75 would 
not likely have balked $125. Theus imposed upon him the 
amount the note, loss him, resulting from his error and impru- 
dence, cannot visited upon plaintiff who acted entire good faith 
the whole transaction. The fact that first hesitated deny his 
signature, but admitted lot like’’ his own, strong 
against him. And the additional fact that before sign- 
ing the affidavit with his co-defendants, expressed willingness 
pay otherwise adjust one-third the note, relieved from fur- 
ther liability thereon, belies consciousness non-liability. His 
proposition was acceptable plaintiff, provided the other two-thirds 
would like manner arranged. 

There are the record three different specimens Parnell’s genu- 
ine signature,— one his answer, one the affidavit, and one written 
request counsel when the witness stand. The structure the 
letters the signature the affidavit differs appearance several 
respects from that the other two specimens. These other two are 
very much alike all respects and each bears marked resemblance 
that the note. Especially does the signature the note and that 
the answer the case bear close resemblance. The peculiarities 
letter formation, always present genuine signature, each these 
two signatures quite noticeable, even eye unskilled such 
matters. entertain doubt that the same hand wrote each. 

defendant, sued private instrument, purporting bear 
his signature, denies under oath the genuineness such signature, the 
burden devolves upon the plaintiff establish the verity the signa- 
ture. Code Practice, article 325, this subject, reads follows: 


the defendant deny his signature his answer, contend that 
the same has been counterfeited, the plaintiff must prove the genuine- 
ness such signature, either witnesses who have seen the defend- 
ant sign the act, who declare that they know his signature, 
because they have frequently seen him write and sign his name. 

the proof witnesses shall not exclude the proof experts 
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Article 2245 the Revised Civil Code, which pertinent, reads: 


the party disavow the signature, the heirs other repre- 
sentatives declare that they not know it, must proved wit- 


effort was made plaintiff prove the verity Parnell’s 
signature the note experts; nor comparison other than the 
extent above mentioned. However, the court jury never bound 
accept the testimony handwriting experts such case, but may 
follow their own opinions formed their own comparison. Anent this 
question, the court Temple Smith, La. Ann. 562, lays down the 
rule the following language: 


testimony experts, sworn give evidence upon the com- 
parison signatures, should considered, and acted upon with much 
jury, who are not bound surrender their own opinions, 
formed their own comparison, the opinions witnesses, however 


This holding was affirmed Sciortino Bank White Castle, 127 
La. 215, So. 528. 

And where testimony admitted without objection, the case 
here, other than that experts comparison signatures, proving 
tending prove the genuineness the disavowed signature, such 
testimony entitled and should weighed and considered 
arriving decision the issue. 

O’Reilly Irwin al., 143 La. 81, 84, So. 245, 246, was 
said and held that: 

and, whatever may the proper interpretation art. 
325, construed with art. 2245, are opinion that testimony 
showing the acknowledgment alleged forged signature, when ad- 
mitted without objection, given the effect which would 


entitled any other case, where acknowledgment relied on. Chaffe 
Cupp, La. Ann. 684.’’ 


Pertinent Parnell’s failure disavow his signature when the 
note was shown him plaintiff’s office, and also his own admission 
that from that time until signed the affidavit denying his signature, 
period many days, did not tell Theus, though they discussed 
the note one more times, that denied signing it, quote the 
following from Rosenberg Robbert, 155 La. 557, So. 447, 448: 


attempted explain his failure advise 
counsel that the note was forgery, stating: informed attor- 
neys that was forgery.’ 

explanation does not appear satisfactory, any reason- 
able man would, matter self-interest, brand note forgery, 
were so, soon was presented him, and especially would 
reasonable man the office attorney law the posses- 
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sion the note, and who would all probability bring suit against 
him the maker the note for its collection. Silence, under such 
circumstances, strongly indicates that the note question was not 
forgery, for self-interest naturally dictates self-protection all times.’ 


are the opinion that plaintiff has successfully discharged the 
burden proof resting upon competent evidence, regards 
Parnell. 

Dean positive did not sign the note. testified that near 
Christmas, 1936, did endorse note for Theus for $50 favor 
the Commercial National Bank Shreveport, which was not negotiated, 
and gives excuse for doing that knew the bank would not loan 
his signature. time did suggest any proposition settle- 
ment with plaintiff and, save for the uncertainty evinced when 
first saw the note office, after Theus’ default, has invariably 
disavowed the signature. The signature this defendant his answer 
and the affidavit delivered plaintiff are quite dissimilar that 
the note; much that feel morally certain, from comparison, 
that two different hands wrote them. Other the case 
strengthen this conclusion. 

And what have said concerning Dean’s signature applies with 
equal White’s, except, from the beginning, positively de- 
nounced the signature the note not being his own, and in- 
formed Theus several times. 

Dean and White, the proof submitted plaintiff not 
sufficiently strong warrant judgment against them. 

For the reasons herein assigned, ordered, adjudged and decreed 
that plaintiff, the White System Shreveport, Inc., now have and 
recover judgment against defendants Theus and Parnell, 
solido, for the sum $112.50 with legal interest thereon from January 
31, 1937, until paid, and for twenty per cent said amounts, principal 
and interest, additional attorney’s fees. And, except amended 
this decree, the judgment appealed from affirmed with costs. 


ACTION BANK FOR OVERDRAFT 


Caddo Trust Savings Bank Bush, Court Appeal Louisiana, 
182 So. Rep. 397 


bank may recover from depositor the amount any overdraft 
which has made against his checking account. depositor 
claims that made certain deposits which not appear the 
bank’s record, the burden upon him produce evidence showing 
that such deposits actually were made. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1066. 
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Suit the Caddo Trust Savings Bank against Bush 
recover the amount which the defendant allegedly overdrew checking 


and drawing account. From judgment favor the plaintiff, the 
defendant appeals. 


Affirmed. 


Prothro, Shreveport, for appellant. 
Lunn Trichel, Shreveport, for appellee. 


DREW, J.—The Caddo Trust Savings Bank instituted this suit 
against Bush claim the sum $371.14. For cause action 
alleged that the said Bush during the months from March 31, 1936, 
July 28, 1936, maintained checking and drawing account with the 
plaintiff Bank and that during the aforesaid period overdrew his 
accounts drafts and checks drawn himself and others, with his 
its petition the account Bush from March 31, 1936, July 28, 1936, 
and the original deposit slips and cancelled checks drawn charged 
his account during that time. prayed for judgment the amount 
the overdraft. 

Defendant, answer, denied owed the plaintiff Bank anything, 
but admits maintained checking account with plaintiff during the 
time and period alleged. Bush admits that all the cancelled checks 
attached the account are his checks and denies that all the deposit 
slips are attached. alleged the cancelled checks were illegally re- 
tained plaintiff’s possession from July 28, 1936, date. Defendant 
contends entitled other credits not shown the account, but 
does not specify with any particularity what credits claims. 

these issues the case was tried below resulting judgment for 
plaintiff the amount prayed for, less credit $29.90. Defendant 
has prosecuted this appeal. 

trial the case was shown, and not denied, that March 
$1, 1936, Bush had the Bank balance $2.62. Between that date 
and July 28, 1936, deposited $1,272.14. this was added credit 
$24 which had been erroneously charged his account, and $27.72 
which was discrepancy between the statement October and No- 
vember 1935, and $29.90, representing two made against his 
account $13 and $16.90, respectively, for which cancelled checks 
could produced, making total credit $1,356.38. There were 
offered cancelled checks drawn Bush during that time against his 
account the total sum $1,643.62, leaving overdraft $287.24. 
The Bank officials testified there were other deposits made Bush 
during that period, and when was the witness stand, would not 
say that had made any other deposits. made claim for any 
other credits than that given him plaintiff, but does complain 
the manner which his concelled checks were kept the Bank. 
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the cancelled checks were loosely kept and some them lost, fail 
see where defendant would have any complaint. only charged 
the checks produced court. some others could not 
found, defendant the winner and not loser. When plaintiff 
produced the original deposit slips and said that was all 
has made out prima facie case and, unless defendant can show there 
were other deposits made him, plaintiff’s showing must stand 
does not any other deposits not shown the Bank 
and says does not know that made any other deposits. 

see good purpose which would served for into 
the misconduct the assistant cashier the Bank during this period 
time from March 31, 1936, July 28, 1936, and prior thereto, 
could not have any material bearing this case. The Bank has 
shown without contradiction defendant that during the period stated 
overdrew his account, and therefore owes the Bank the amount 
the overdraft, the same though had borrowed from the Bank. 


find error the judgment the lower court and affirmed 
with costs. 


DESCRIPTION PROPERTY CHATTEL 
MORTGAGE 


First National Bank Lemmon Simpson, Supreme Court South 
Dakota, 280 Rep. 873 


chattel mortgage covering specifically described horses and 
horses now possession,’’ whether described not, valid 
horses not specifically described the mortgage. 


this case the owner certain horses gave chattel mortgage 
the plaintiff bank fifteen horses which were specifically de- 
scribed the mortgage. The mortgage further provided ‘‘It the 
intention the mortgagor hereby mortgage 
now possession hereafter acquired whether specifically de- 
seribed herein not, and also described the horses being 
located certain farm. The defendants purchased three horses 
which were located the farm question. this action the mort- 
gagee, the plaintiff bank, sought recover damages from the de- 
fendants for the conversion the three horses. The defendants 
claimed that they had purchased the horses from the son the 
mortgagor and that none them were described the mortgage. 
The jury decided, however, that the horses which had been pur- 
chased the defendants were actually the property the mort- 
gagor and that the plaintiff bank was entitled recover. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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Consolidated actions the First National Bank Lemmon, and 
Earl Papke and another, copartners under the firm name and 
style Lemmon Auto Company, against Simpson and another, 
copartners doing business under the firm name and style Simpson 
Oleson, for the conversion horses described chattel mortgages 
plaintiffs. Verdict and judgment for From the judgment 
and order denying motion for new trial, defendants appeal. 

Affirmed. 

Carrell, Lemmon, for appellants. 

Morrison Skaug, Mobridge, for respondents. 


RUDOLPH, J.—Two separate actions were consolidated for trial 
and have also been consolidated upon this appeal. The plaintiffs seek 
recover against the defendants for the conversion certain horses. 
These horses alleged were the property one Henry Johnson and 
included certain mortgages given the plaintiffs. November 
1933, Henry Johnson executed and delivered the plaintiff, First Na- 
tional Bank, chattel mortgage wherein mortgaged this plaintiff 
fourteen head horses described follows: 


mare colts yrs. old, 
gelding colts yrs. old, 

black mare yrs. old, wt. about 1,000 

mouse colored gelding yrs. old, wt. about 900 
grey gelding yrs. old, wt. about 1,100 

bay mare yrs. old, wt. about 1,200 

bay mare yrs. old, wt. about 1,200 

black mare yrs. old, wt. about 1,300 

black mare yrs. old, wt. about 1,200 

black mare yrs. old, wt. about 1,100 

suckling 


addition the above description the horses, this mortgage con- 
tained the following: 


horses now possession hereafter acquired whether spe- 
cifically described herein not, 


which the Mortgagor now owns may hereafter acquire, whether herein 
above specifically described not, and whether not excess the 
above specified number, any such property now owned the Mortgagor 
and not above specifically described having been omitted such de- 
inadvertence mistake, together with all and 
all increase .’’ 


These horses were further described the mortgage being 
ate near the Section 29, Township 20, Range 16, the 
County Perkins and State South October 29th, 
1930, Henry Johnson executed and delivered the plaintiff Lemmon 


THE BANKING LAW JOURNAL 699 


Auto Company chattel mortgage wherein mortgaged horses de- 
‘‘9 head work horses about yrs. old, 2-yr. old colts, 
together with all increase from the 

the contention both plaintiffs that the defendants purchased 
from the mortgagor certain the horses described the mortgages. 
Defendants defended upon the grounds that the horses purchased were 
purchased from Henry Johnson, son the mortgagor, whom 
the horses belonged, and that the horses were none the horses de- 
the mortgage. The trial court submitted the case the 
jury and the jury returned verdict favor the plaintiffs. This 
appeal from the judgment and order denying the motion for new 
trial. 

For our present purpose consider only the mortgage the First 
National Bank. The evidence discloses that the horses here involved 
were kept the premises described the bank’s mortgage. The de- 
fendants went out this farm, looked and made the deal for these 
horses. The evidence was conflicting ownership. Defendants in- 
troduced evidence tending show that the horses belonged the son, 
Henry Johnson. Plaintiff presented evidence tending show that 
the horses were the property the mortgagor, Henry Johnson, 
whose farm the horses were located the time the sale. The jury 
its verdict has accepted the version the plaintiff that the owner 
was the mortgagor. 

The evidence being sufficient establish ownership Henry John- 
son, the mortgagor, the question arises whether the horses purchased 
the defendant were covered the mortgage the First National 
Bank. may concede, believe, for the purposes this opinion 
that the horses purchased the defendant did not answer the de- 
any the fourteen horses specifically described the 
mortgage. 

The inquiry is, therefore, whether this mortgage which its terms 
covers all horses owned the mortgagor, either his possession the 
time the mortgage was given acquired thereafter, and located his 
farm Perkins County, valid between these plaintiffs and de- 
fendants, and covers the horses defendants purchased. 

consider first the provision relating horses acquired 
after the giving the mortgage. This court said the case Alberts 


the handing down the decision MeKay Shotwell, 
124, 622, this court has consistently held that chattel 
mortgage given property which the mortgagor has not yet ac- 
quired title agreement create lien, and that the contemplated 
lien attaches soon the mortgagor acquires the property. This 
what termed the equity rule, and generally followed where the 
mortgages are held mere liens, and not transfers title. Jones 
Chattel Mortgages, 170; Revised Code 1919, 1529; 
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Shotwell, supra; Grand Forks Nat. Bank Elevator Co., Dak. 357, 
1006; National Bank Wheaton Elkins, 479, 159 
60; Live Stock Nat. Bank Julius, 187 Iowa 748, 174 489; 
Hellstrom First Guaranty Bank, 322, 209 379.” 


the case Iverson Soo Elevator Co., supra, the court said 
(page 


the authorities other states which recognize the present 
tendency uphold such mortgages, find many cases where mortgages 
are upheld upon property not yet acquired the mortgagor, upon 
live stock, such horses, cattle, sheep, etc., and these same courts would 
uphold mortgage given upon the offspring cows, mares, and sheep; 
the mothers being owned the mortgagor when the mortgage was 
given. can see reason why, both such classes mortages 
above referred should held good, mortgage purporting cover 
mare not yet owned the mortgagor, together with the increase 
thereof not yet born, should not good, and believe was clearly 
the intent our enacting section 2024 [now Section 1529, 


think clear, under these decisions, that horses acquired after 
the giving the mortgage were covered its terms, provided the de- 
the horses sufficiently definite. 

description horses mortgage sufficiently definite which, 
without specifically describing the horses, states that the mortgage 
cover all horses owned the mortgagor and his possession cer- 
tain described Under the decisions this court think such 
sufficient. This court has consistently held that mort- 
that prudent disinterested person aided only and directed such 
inquiry the instrument itself suggests, able identify the prop- 
erty. Thus was held the Hosmer State Bank First State 
Bank Onaka, 320, 204 166, that farmer who mort- 
gaged fifteen cattle, specifically describing them, but who inserted 
the mortgage this ‘‘being all the cattle own,’’ gave valid mortgage 
nineteen head cattle which the evidence disclosed that the farmer 
owned the time giving the mortgage. the present case the 
horses are described being located certain farm. This court has 
been inclined, and justly so, give weight the description mort- 
gaged property which states the location such property. the case 
614, was said (page 668) 


reason the location the mortgaged chattels, stated the 
lease, and reason the interpretation the words ‘used situated 
upon the leased premises,’ above stated, consider the clause for 
security the lease for 1920 valid within the general rule fre- 
quently stated this court. First Nat. Bank Koechel, 391, 


—_ 
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393, 933; Advance Thresher Co. Schmidt, 489, 491, 


See, also, First National Bank Peavy Elevator Co., 167, 


are the opinion that between the parties this action 
the description the mortgage was sufficient cover these horses which 
were the verdict the jury found the property the mort- 
gagor, and which according the undisputed evidence were 
possession the premises described the mortgage the time they 
were purchased the defendants. 

Being the opinion that the horses dispute were covered the 
mortgage the First National Bank, and the value the horses 
returned the jury being less than the amount secured the bank’s 
mortgage, unnecessary for consider the mortgage the de- 
fendant Lemmon Auto Company. Under the stipulation the two actions 
were ‘‘combined and consolidated for the purpose trial with the 
understanding that there but one recovery, same being the value 
the property involved recovery had; and that this recovery 
discharge both claims and both causes action set out the two 

The judgment and order appealed from are affirmed. 

All the Judges 


APPROPRIATION DEPOSIT PAY 
DEPOSITOR’S NOTE 


Stelling Wachovia Bank Trust Supreme Court North 
Carolina, 197 Rep. 754 


The plaintiff bank purchased notes, signed the plaintiff 

maker, with knowledge that the plaintiff had repudiated the notes 

and claimed that there had been failure consideration. was 

held that the bank was not entitled these apply 

savings deposit which the plaintiff had the bank the payment 
the notes. 

appeared that the plaintiff had purchased lot certain 
real estate development and had given part payment three notes 
for $150 each. Before purchasing the lot, promoters had represented 
that the development would completed within one year and that 
would have all modern conveniences including water, lights, tele- 
phone, paved avenues, cement walks, sewerage, 
Subsequently the project was abandoned the promoters and never 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §700. 
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finished. The notes signed the plaintiff finally came the hands 
the defendant bank. The facts showed that January, 1934, 
the plaintiff began make deposits savings account the 
fendant bank and continued making such deposits through May 12, 
1934. Shortly after the account was opened, the bank put 
the deposit thereby prohibiting any withdrawals therefrom. The 
plaintiff had notice this action the part the bank 
until sometime May when attempted withdraw his deposit 
and the bank refused pay. The bank then attempted apply the 
deposit the satisfaction the plaintiff’s notes. was held that 
the plaintiff was entitled his deposit. 


Action Stelling against the Wachovia Bank Trust Com- 
pany for the wrongful confiscation and appropriation its own use 
the defendant deposit the plaintiff, wherein defendant set 
From judgment dismissing plaintiff’s action and 
rendering judgment for the defendant its counterclaim, plaintiff 
appeals. 

Reversed. 

This action instituted the plaintiff recover damages for 
the wrongful confiscation and appropriation its own use the de- 
fendant deposit the plaintiff the defendant’s banking in- 
stitution Asheville, C., the total sum $250. The defendant 
admits that appropriated said deposit account, and alleges that had 
right for the purpose applying same credit upon notes 
the plaintiff then held the defendant bank. The defendant also 
sets counterclaim recover the balance due said notes. 

1925, William Phillips Company subdivided tract land 
suburban area Asheville, near Skyland, C., designated Royal 
Pines. therewith many promissory representations 
the future development and improvement said subdivision were 
made verbally and press publication. Among other things was 
represented that the development would completed one year 
along the most modern lines; that there would fine administration 
buildings with stores and offices erected Royal Pines business 
section that there would all modern conveniences without extra cost 
future assessment; that there would one mile white way the 
park near the that there would water, lights, and telephone 
supplied every lot; that there would long paved avenues seventy 
feet wide, and cement walks, electric lights, sewerage, and planted 
shrubbery and that Royal Pines would developed into the show place 
America. The plaintiff, relying upon said promissory representa- 
tions, purchased lot for the price $600, paying $150 cash and giving 
his three notes the sum $150 each, secured trust deed upon the 
premises. The promoters said development never made the improve- 
ments promised, but within year thereafter substantially abandoned 
any effort develop the property. Thereupon, the plaintiff, having 
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paid the first semiannual installment interest, repudiated said notes 
and refused make any further payment thereon. 

The holders the purchase-money notes given for the purchase 
lots the development assigned the capital stock the corporation 
and approximately $900,000 worth said notes Jackson for 
the sum $250,000. Certain the purchasers the lots thereupon 
instituted action against Phillips Company and Jackson 
avoid said, transfer fraud upon the purchasers said lots. 
settlement said suit the defendant was appointed trustee take 
charge said purchase-money notes, collect the same, pay certain fixed 
obligations, including approximately $200,000 due the Continental Mort- 
gage Company, and undertake make the promised improvements. 

The defendant made certain collections said notes and disbursed 
the same paying the stipulated amounts and making certain improve- 
ments upon the premises. Before completing the improvements stipu- 
lated the original contract, the defendant terminated said trust, re- 
taining the notes collateral security for amounts advanced 
Jackson. 

Judgment was secured the defendant against Jackson, and 
the collateral security was sold and purchased the defendant for 
$10,000. This collateral included the notes the plaintiff. 

The defendant made frequent demands upon the plaintiff for the 
payment his notes, and each instance positively and definitely 
refused pay the same. 

Thereafter, wit, January 30, 1934, the plaintiff began make 
deposits the savings department the defendant bank, receiving 
passbook evidence said account, upon which, each time deposit 
was made, the date and amount said deposit was entered the 
defendant. The plaintiff continued make deposits through May 12, 
1934, which time, the deposit made that date, his balance 
was $250. 

Shortly after the plaintiff made his first deposit, the defendant 
latch on’’ his thereby prohibiting any withdrawals there- 
from. This was done without any notice the plaintiff, and was for 
the purpose and with the intent the part the defendant event- 
ually appropriate said account the payment plaintiff’s notes. Sub- 
sequently, the month May, the plaintiff presented his passbook 
the defendant bank and sought withdraw his deposit. The defendant 
refused honor his check draft thereon, and declined pay the 
plaintiff the amount due him, then, for the first time, informing the 
plaintiff that could not withdraw any part his deposit. 
June 1934, officer the defendant bank issued debit slip against 
the account the plaintiff the sum $250, and charged the same 
plaintiff’s account, thereby withdrawing the money represented 
thereby. Said amount was credited plaintiff’s notes. 
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the conclusion all the evidence the defendant renewed its 
motion for judgment nonsuit, first made the conclusion plain- 
evidence. The motion was allowed and the plaintiff excepted. 
Thereupon, the court entered judgment dismissing the plaintiff’s cause 
action and rendered judgment for the defendant against the plaintiff 
for the balance due his notes after crediting the $250 deposited 
plaintiff the defendant bank. The plaintiff excepted and appealed. 


Frank Carter and Kenneth Lee, both Asheville, for appellant. 


BARNHILL, J.—While there statutory right counterclaim 
and set-off certain instances, the statutory provisions are not such 
would authorize bank appropriate deposit the payment 
debt due the bank the depositor. This permitted under the prin- 
ciples equity, justly between the parties. When, however, 
party seeks invoke equitable remedy assert equitable 
right, rely upon equitable defense, his conduct must have been 
equitable, fair, and aboveboard. familiar and oft-quoted maxim 
equity, that ‘‘he who comes into equity must come with clean 
or, frequently expressed, ‘‘he who has not done equity, cannot 
have equity.’’ right cannot arise any one out his own wrong 
and the misconduct need not necessarily fraudulent. 

The defendant knew that the promissory representations made 
the plaintiff when gave the purchase-money notes described the 
pleadings had not been complied with. knew that the promoters 
had abandoned all effort make such improvements and had assigned 
the notes another party. knew that there was litigation attacking 
this transfer the grounds fraud. had accepted transfer 
the purchase-money notes and the capital stock Phillips Com- 
pany trustee collect and pay off the indebtedness Phillips 
Company and make the promised improvements. terminated the 
trust time when knew that the property had not been developed 
the extent and the manner promised. money upon 
the notes with knowledge the conditions and sale the collateral 
purchased notes the par value hundred thousand dollars 
for $10,000. was fully advised plaintiff had repudiated said 
notes and had consistently refused make any payment thereon. With 
this knowledge accepted deposits from the plaintiff, issued passbook 
therefor, showing that the plaintiff had deposit its institution, 
subject withdrawal him, the amounts therein noted. the mean- 
time had put latch this account. other words, had issued 
order its employees directing them not honor any check against 
this which procedure did not advise the that 
the account was kept open for deposits, but closed for withdrawals, 
long the plaintiff would make deposits said account. This was 
done the defendant for the purpose finally appropriating the 
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account the payment the notes held against the plaintiff. 
well knew that soon as, the event that, should advise the 
plaintiff that the amounts deposited him could not withdrawn 
would cease make deposits. concealed the true facts respect 
the account from the plaintiff for the purpose benefiting there- 
from. The conduct the defendant not such would appeal favor- 
ably the conscience court equity. our opinion, the defend- 
ant position successfully assert the right recognition equity 
appropriate the account the plaintiff the payment notes 
holds signed the plaintiff this cause. 

This cause has heretofore been before this court, Stelling Trust 
Company, 208 838, 181 560. was there held that the com- 
plaint sufficiently alleged cause action. heretofore stated, the 
evidence offered amply sufficient establish unauthorized applica- 
tion account the payment his alleged indebtedness 
the defendant alleged the complaint, and the defendant its con- 
duct now estopped from setting the equitable defense relied upon 
it. follows that there was error the judgment nonsuit. 


The court below rendered judgment against the plaintiff his notes 
upon the admissions contained the pleadings. true the plaintiff 
admits that signed the notes and that has paid part thereof 
except the first semiannual installment interest. alleges, however, 
breach the contract which the notes were part, and even 
conceded that does not sufficiently allege prove fraud, has 
sufficiently alleged and offered evidence tending show that there has 
been breach the contract Phillips Company and least 
partial failure consideration, the full knowledge the defendant 
the time acquired title said notes. this, has right 
heard and submit his cause jury. His rights under these 
pleaded defenses, even established, are dependent upon the findings 
the jury defendant’s plea that holder the notes due 
course. 

Upon the admitted facts the plaintiff entitled judgment for the 
amount his deposit, with interest from June 1934. likewise 
entitled have jury determine the validity his defense the notes 
set the counterclaim, both whether relieved from the 
payment thereof the breach the contract the payees said 
notes, and whether there has been failure consideration either 
whole part. this connection, well say that defendant’s 
loss its right equity apply account the payment 
the notes held does not affect its right offset under the statute. 
are the opinion that the evidence not sufficient establish 
actionable fraud the procurement the execution said notes. 

Reversed. 
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INVESTMENT TRUSTEE UNDER PROVISION 
WILL 


Guaranty Trust Company New York Leach, New York Supreme 
Court, New York County, Supp. (2d) 628 


will executed Georgia person domiciled that state 
appointed New York bank trustee and authorized the trustee 
invest any ‘‘property, either real personal, that may 
think best.’’ was held that this clause authorized the trustee 
make investments without regard whether not the same were 
authorized the laws Georgia New York regulating the in- 
vestment trust funds. 


Action the Guaranty Trust Company New York, trustee 
the trusts created under the last will and testament Elizabeth Win- 
ship Bates, late DeKalb County, Georgia, deceased, against Anne 
Bates Leach, formerly known Anne Bates Walsh, and others, for 
judicial settlement the trustee’s account and for the construction 
the will Elizabeth Winship Bates, deceased. 

Judgment accordance with opinion. 

Davis, Polk, Wardwell, Gardiner Reed, New York City, for 
plaintiff. 

John Keating, New York City, guardian litem for infant 
defendants, Elizabeth Winship Walsh and Emily Frances Leach. 


CHURCH, J.—This action brought the Guaranty Trust 
Company New York, trustee trust created under the will 
Elizabeth Winship Bates, deceased, who died resident Georgia, 
wherein her will was executed and probated. The complaint demands 
judgment judicially settling the account the trustee and construing 
the will the validity and effect the directions therein contained 
for the accumulation and capitalization income and the invest- 
ment powers the trustee. 

The account comprises the acts and the trustee with 
respect the personal property under the residuary clause the will, 
transmitted after administration the executor the estate 
the decedent the State Georgia. The account has been approved 
after examination the adult party and the guardian litem ap- 
pointed the Supreme Court and for New York County for the 
infant parties. The account approved judicially allowed and set- 
tled. 

The validity the provisions this will determined 
the laws the State Georgia, the domicile the testatrix her 


similar decisions see Banking Law Journal Digest 
Edition) §478. 
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death. Decedent Estate Law, 47; Cross United States Trust Co. 
Rep. 597; Dammert Osborn, 140 30, 407; Loftin 
Kenan, 250 App. Div. 546, 294 883, affirmed 276 615, 
604; see also Shannon Irving Trust Company, 275 
95, 792. has been established the proofs that the law 
the State Georgia with respect trusts for the accumulation 
income the common law England existed May, 1776. 
that law testamentary provisions for the accumulation income are 
valid provided they not infringe upon the common law rule against 
perpetuities. Woodford, Ves. Jr. 227, Eng. Re- 
print 117. 

The will this testatrix directs that December 31, 1936, one- 
half the net income the trust herein accounted for should paid 
the daughter the testatrix and that the remaining one-half, after 
small payments therefrom the granddaughters the testatrix, should 
retained the trustee and invested for the benefit the two in- 
fant granddaughters named the will. The will further directs that 
December 31, 1936, the trust fund should divided into four parts, 
that two such parts should retained two trusts for the benefit 
the two granddaughters, and that the income accumulated that 
date should added equal shares each such two parts. There- 
after small monthly payments are made the granddaughters 
from each such two parts and the balance the income accumulated 
and added the principal each part until each the granddaughters 
respectively attains the age thirty (30) years, which time one-half 
such part (including all accumulated income thereon) de- 
livered each granddaughter outright. The remaining one-half 
continued trust until each the granddaughters respectively 
attains the age thirty-five (35) years, which time the remaining 
one-half such part (including all accumulated income thereon) 
delivered each granddaughter outright. the event the 
death either granddaughter before attaining the ages specified the 
will provides for outright gifts over. The period the trusts thus 
limited lives being the date the creation thereof, and the 
provisions for income not extend beyond that period. 
The common law England existed May, 1776, the law the 
State Georgia. The will does not provide for accumulations beyond 
the common law period. The provisions the will the testatrix for 
the accumulation and capitalization income are valid and effectual 
accordance with their terms. 

The will the testatrix, ‘‘Item Nine,’’ after granting the 
trustee full and unrestricted power sale (in addition power 
retain investments orginally received which granted the codicil), 
provides follows: 
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further give and grant unto said Trustee full and complete 
power and authority invest the proceeds such sale which may 
made it, funds derived from any other sources, any other 
property, either real personal, that may think best.’’ 


The court determines that the provisions the will and codicil au- 
thorize the trustee retain investments originally received, and 
invest and reinvest both the principal and accumulated income the 
trust funds such investments may think best, without regard 
whether not the same are authorized the laws the State 
Georgia the State New York for the investment trust funds. 
appears from the testimony the expert the law that such language 
was used express such intention and that the language has such effect 
under the laws the State Georgia, wherein the will was made and 
executed and wherein the testatrix resided the time the execution 
the will and her death. Armistead Trust Company Georgia, 
180 Ga. 148, 177 787. Viewing the question one trust ad- 
ministration determined the laws the State New York 
(Matter Vanneck’s Estate, 158 Misc. 704, 286 489), the 
determination would the same (Lawton Lawton, App. Div. 389, 
Maloney’s Estate, 120 Mise. 456, 198 788; Matter Clark’s 
Will, 165 Mise. 801, 629). Moreover, the authorization 
invest real well personal property its terms excludes the 
statutory limitation upon investments both the State Georgia and 
this State. 

Settle decision and judgment. 


STAMP TAX SHARES CREATING VOTING 
TRUST 


Ladner, Former Collector Internal Revenue (defendant) Pennroad 
Corporation (plaintiff), United States Circuit Court 
Appeals, Third Circuit, Fed. Rep. (2d) 


voting trust ordinarily created stock being issued 
stockholders who turn deposit with the trustees. Such 
transaction automatically incurs the stamp tax. The fact that the 
stock delivered directly the trustees, the corporation, the 
trustees then issuing voting trust certificates the stockholders, 
does not obviate the obligation pay the stamp tax. 

The plaintiff, Pennroad Corporation, issued shares stock 


placed under voting trust with three trustees for ten year period. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1430. 
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Voting trust certificates representing the common stock the Penn- 
sylvania Railroad Company were offered the registered stock- 
holders that company $15 per share. The stockholders who 
decided exercise their option returned their warrants together 
with $15 per share the Pennroad Corporation whereupon stock 
certificates were sent the trustees and the trustees issued voting 
trust certificates the subscribers. The Pennroad Corporation paid 
stamp tax $181,798.66 the then Collector Internal Reve- 
nue under protest. this action recover the amount the tax 
paid, was held that the tax was properly assessed and that there 
could recovery. 


Appeal from the District Court the United States for the Eastern 
District Pennsylvania; Oliver Dickinson, Judge. 

Action The Pennroad Corporation against Albert Ladner, Jr., 
former Collector Internal Revenue recover transfer stamp taxes. 
From judgment for the plaintiff, Supp. 575, the defendant ap- 
peals. 

Reversed. 

James Morris, Asst. Atty. Gen., Sewall Key, Louis Monarch, 
and Edward Sp. Assts. Atty. Gen., Cullen Ganey, 
Atty., Bethlehem, Pa., and Thomas Curtin, Asst. Atty., 
Philadelphia, Pa., for appellant. 


George Chandler and Robert McCracken, both Philadelphia, 
Pa. (C. Heiserman, Philadelphia, Pa., counsel), for appellee. 


THOMPSON, J.—This appeal from judgment the Dis- 
trict Court for the Eastern District Pennsylvania. The Pennroad 
Company, hereinafter referred the appellee, brought action 
law recover $181,798.66 with interest representing transfer stamp 
taxes alleged have been illegally assessed and collected the Col- 
lector Internal Revenue, appellant herein. The District Court en- 
tered judgment for the appellee. The following summary the 
material facts found the District Court and necessary deter- 
mination the controversy 

The appellee was incorporated April 24, 1929, with authorized 
capital stock 10,000,000 shares common stock par value. 
the day incorporation the appellee’s Board Directors resolved 
issue 5,800,000 shares placed under voting trust with three 
named trustees for ten year period and offer the registered 
stockholders the Pennsylvania Railroad Company $15.00 per share 
voting trust certificates representing the common stock. The 
vania Railroad stockholders who desired exercise their op- 
tion were instructed return their warrants together with 
$15.00 per share the appellee, whereupon certificates would 
sent the trustees. May 22, 1929, the three trustees 
executed voting trust agreement which the appellee was party. 
The trustees agreed issue voting trust certificates the subscribers 
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for the Pennroad stock upon receipt certificates stock from the 
appellee. the day incorporation certificates for shares com- 
mon stock were issued the three original incorporators who paid 
therefor $15.00 per share. Original issue stamps were affixed and can- 
celled. May 22, 1929 the original incorporators assigned their cer- 
tificates for shares common stock the voting trustees and 
new certificate representing these shares was issued their names 
the voting trustees. Transfer stamps were affixed and cancelled. There- 
after the appellee received warrants from the Pennsylvania Railroad 
stockholders for 5,799,993 shares Pennroad Corporation common 
stock together with $15.00 for each share; issued certificates repre- 
senting those shares the voting trustees and directed the voting trus- 
tees issue voting trust certificates the former holders the war- 
rants. Practically the same procedure was followed the case two 
additional issues, making total 9,090,000 shares issued. The appel- 
lant assessed documentary stamp taxes the sum $181,798.66 and 
this sum under protest. The appellee brought suit for the 
recovery those taxes and recovered judgment. This appeal from 
that judgment. 

will noted that the subscribers sent checks for the stock the 
the appellee issued stock the trustees, who then issued trust 
certificates the subscribers. The question whether this transaction 
subject documentary tax. voting trust ordinarily created 
stock being issued stockholders who turn deposit with the trus- 
tees. Such transaction automatically the stamp tax. The fact 
that the stock this case was delivered directly the trustees does 
not, our opinion, obyiate the obligation pay the stamp tax. 
transfer the right receive stock taxable within the meaning 
the Revenue Act 1926, Title 800, Schedule A-3, 
902 and note, and Articles and Treasury Regulations 71, the 
pertinent portions which are set out the margin.* 


*Revenue Act 1926 
“Title Taxes 


800. and after the expiration thirty days after the enactment 
this Act there shall levied, collected, and paid, for and respect the several 
bonds, debentures, certificates stock and indebtedness, and other docu- 
ments, instruments, matters, and things mentioned and described Schedule 
this title, for respect the vellum, parchment, paper upon which such 
instruments, matters, things, any them, are written printed, any 
person who makes, signs, issues, sells, removes, consigns, ships the same, for 
whose use benefit the same are made, signed, issued, sold, removed, consigned, 
shipped, the several taxes specified such schedule. The taxes imposed this 
section shall, the case any article upon which corresponding stamp tax 
and note. 

“Schedule Taxes 


Capital stock, sales transfers: all sales, agreements sell 
memoranda sales deliveries of, transfers legal title shares cer- 
corporation, rights subscribe for receive such shares certificates, 
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Founders General Corp. Hoey, 300 268, 275, Ct. 
457, 460, Ed. 639, the Supreme Court said: ‘‘. The legal title 
the shares was received the nominee from the newly formed cor- 
poration; but the authorization rendering his holding lawful was re- 
from the taxpayer. The legality the issuance the stock 
the names the nominees rests the fact that the taxpayers author- 
ized such issuance and granted their nominees the right receive the 
stocks entered their names. The grant that authority trans- 


whether made upon shown the books the corporation, any assignment 
other evidence transfer sale, whether entitling the holder any manner 
the benefit such stock, interest, rights, not, each $100 face value 
fraction thereof, cents, and where such shares are without par face value, the 
tax shall cents the transfer sale agreement sell each share: 
Provided, That not intended this title impose tax upon agreement 
evidencing deposit certificates collateral security for money loaned thereon, 
which are not actually sold, nor upon the delivery transfer for such 
purpose certificates deposited, nor upon mere loans stock nor upon the 
return stock loaned: Provided further, That the tax shall not imposed 
upon deliveries transfers broker for sale, nor upon deliveries trans- 
fers broker customer for whom and upon whose order has purchased 
same, but such deliveries transfers shall certificate setting 
forth the facts: Provided further, That case sale where the evidence trans- 
fer shown only the books the corporation the stamp shall placed upon 
such books; and where the change ownership transfer the certificate 
the stamp shall placed upon the certificate; and cases agreement 
sell where the transfer delivery the certificate assigned blank there 
shall made and delivered the seller the buyer bill memorandum 
such which the stamp shall affixed; and every bill memorandum 
sale agreement sell before mentioned shall show the date thereof, the name 
the seller, the amount the sale, and the matter thing which refers. 
Any person liable pay the tax herein provided, anyone who acts the 
matter agent broker for such person, who makes any such sale, who 
pursuance any such sale delivers any certificate evidence the sale any 
stock, interest right, bill memorandum thereof, herein required, without 
having the proper stamps affixed thereto, with intent evade the foregoing pro- 
visions, shall deemed guilty misdemeanor, and upon conviction thereof shall 
pay fine not exceeding $1,000, imprisoned not more than six months, 


Treasury Regulations, 


Art. transfer sale stock, either before after 
issuance certificate, taxable. The tax time making the sale 
agreement sell memorandum sale, delivery of, transfer the legal 
accumulations any corporation, joint-stock company, association, the 
right subscribe for receive such shares certificates, regardless the 
time manner the delivery the certificate agreement memorandum 


Sales and transfers subject following transactions are 
subject tax: 

(a) The sale, transfer, change ownership, certificates stock, 
profits, interest property accumulations corporations, joint-stock 
companies, associations, 

(b) The sale transfer shares stock, whether not represented cer- 

(d) The transfer voting trust certificates. 

(e) The sale transfer temporary interim certificates stock. 

(f) The sale transfer certificates shares beneficial interests 
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fer ‘the right receive’ within the meaning the act; and are 
not look beyond the act for further criteria taxability. 

think the taxing act should broadly construed and that the 
uncontradicted facts establish the appellant’s contention that the right 
receive the shares stock was transferred from the subscribers 
the trustees. 

The judgment the District Court reversed. 


EFFECT WAIVER NOTICE 
NEGOTIABILITY 


Sharp Beeler, Supreme Court Oklahoma, Pac. Rep. (2d) 238 


The negotiability note not destroyed provision that 
the makers and indorsers waive demand, notice protest, and 
severally agree extension the partial payments before 
after maturity, without prejudice the holder. 


Action Sharp against George Beeler, Jr., notes 
executed the defendant. From judgment favor the defend- 
ant, the plaintiff appeals. 

Reversed and remanded. 

Holden, Coe Holtzendorff, Oklahoma City, for plaintiff 
error. 


Jeff Williams, Chickasha, for defendant error. 


life insurance from Republic Life Insurance Co., and the right re- 
ceive two shares stock (the exact conditions delivery not shown) 
for which paid with his promissory notes. Sharp, claiming 
the owner and holder two these notes, instituted action 
before Justice the Peace recover, and appeal was taken 
the District Court Grady County. Beeler’s defense was (1) gen- 
eral denial; (2) admission the execution and delivery the 
notes, coupled with plea consideration and fraud and misrepre- 
sentation the procurement the notes; (3) that Sharp not the 
owner and holder; and, (4) the owner and holder, not 
innocent purchaser. Judgment was for defendant, and Sharp appeals. 

The first contention relates the ruling the court that the notes 
were nonnegotiable, and therefore subject any defense which might 
have been urged against them the hands the payee. Their lack 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §860. 
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negotiability said arise from the following language the face 
the notes: 


makers and endorsers hereby waive demand, notice pro- 
test, and severally extension and partial payments before 
after maturity, without prejudice the holder.’’ 


The court erred holding this rendered the notes nonnegotiable. 
Trust Co. Long, Okl. 120 291, and City 
National Bank Kelly, Okl. 445, 151 1172. The defendant re- 
lied upon the case Bell Riggs, Okl. 834, 127 427, 
1111, but the criticism made this case Illinois Bankers Life 
Assurance Co. Day, 178 284, 285, 970, shows wherein 
said rule not now applicable. 

The court followed this theory the law into the instructions. In- 
struction No. told the jury that the notes were nonnegotiable and the 
defendant could make any defense against Sharp could 
action the payee. Instruction No. told the jury that fraud 
failure consideration was defense. Since are holding that the 
notes were negotiable, the erroneous instructions were prejudicial 
defendant. 

Judgment reversed and remanded. 


PAYMENT NOTE ONE NOT 
POSSESSION 


Fisher Pride, Supreme Court Iowa, 280 Rep. 492 


Payment note one who does not have the note his 
possession and who not shown the agent the owner, where 
the money not received the owner, does not constitute pay- 
ment. The maker remains liable the owner. 


Fred Fisher commenced this action law promissory note, 
alleging the defendant was indebted him the amount $200 plus 
interest, according the terms said instrument. Defendant filed 
answer, admitting the execution and delivery the note, claim- 
ing that same had been paid. Jury was waived and the case submitted 
the court, which returned verdict for plaintiff. Defendant has 
appealed. Opinion states the facts. 

Affirmed 


Bernard Stenzel, Waterloo, for appellant. 
Crissman Bleakley, Cedar Rapids, for appellee. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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MITCHELL, Fisher commenced this action prom- 
issory note, which was sold him one Jordan, payee. Mrs. 
Mattie Pride, defendant, the signer the note, filed answer, admitting 
execution and delivery the note, and way defense alleged pay- 
ment her about the 6th day October, 1933. jury was 
waived and the case was submitted the court, which returned 
verdict favor the plaintiff the amount $200 plus costs. The 
defendant has appealed. 

There little, any, dispute the facts. Mattie Pride made, 
executed and delivered note the amount $250, payable one 
Jordan and due March 23, She paid $50 
Schuffman, and this amount was applied upon the note. the 
appellant that the 6th day October, 1933, she paid 
Schuffman the sum $200 executing and delivering him 
her check, drawn the First National Bank; said check was duly 
endorsed Schuffman and paid the bank. The appellee, who 
the transferee the note, denies that any payments were received 
him other than the $50 which was endorsed upon the note. 

the Engelke Drager, 213 Iowa, 598, pages 600, 601, 


239 569, page 570, this court, speaking through the late Jus- 
tice Graff, said: 


burden proof was the defendant-appellant establish 
the fact alleged his answer that, the time the alleged payment 
December, 1921, Robert Wallace Company was the authorized 
agent Alice Graham receive said payment. Ritter Plumb, 
203 Iowa 1001, 213 571; Shoemaker Minkler, 202 Iowa 942, 
563; Franklin Savings Bank Colby, 105 Iowa 424, 
346. 

was the legal duty appellant, when made the alleged 
payment December, 1921, see that the Wallace Company was 
then possession ‘the note maturing January 1922. Wolford 
Young, 105 Iowa 512, 349. undisputed this case that 
the defendant, Drager, upon the signing the lease and note ques- 
tion, had dealings with Alice Graham, although knew that 
the Wallace Company did not have possession the note, when paid 
same. paid without asking for the production the note. Rit- 
ter Plumb, supra, said: 

well settled that the duty one making payment 
written obligation another agent see his peril, that the one 
paid possession the obligation, or, not, the debtor must estab- 
lish the authority the one whom pays receive payment.’ 


the bar there not one single word evidence show 
that Schuffman, whom payment alleged have been made, was 
the agent the owner the note, Fred Fisher. The note was not 
Schuffman’s possession, and, view the record before us, had 
authority accept payment. The money never reached the hands 
Fisher, the owner the note. 
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necessarily follows that the lower court was right, and that judg- 
ment and decree must be, and hereby, 
Affirmed. 


DISBURSEMENT OUT PRINCIPAL 
TRUSTEE 


Clark’s Will, New York Supreme Court, Appellate Division, 
Supp. (2d) 769 


bank acting trustee for incompetent person under will, 
which disburses $1,900 out principal addition the entire 
annual income $2,700 and permits the beneficiary’s niece dis- 
burse the money without adequate supervision security, will, upon 
settlement its accounts, surcharged with the amount ex- 
pended from principal. 


Proceeding the matter the judicial settlement the accounts 
the First Trust Deposit Company, trustee under the last will 
and testament Arthur Clark, deceased, ete. appeal from that 
portion decree judicially settling the trustee’s account and con- 
struing will. 

Decree, far appealed from, modified the law and facts, and, 
modified, affirmed. 

Easton Witmer, Rochester, for appellants. 

Cowie, Bruce Lee, Syracuse, for appellee. 


PER CURIAM.—Mrs. Clark had been wholly incompetent man- 
age herself her affairs since 1934 the knowledge the trustee. 
Notwithstanding, the trustee paid over her the entire income the 
trust amounting $2,700 per year and addition paid her $1,900 
out the principal the trust. The trustee has permitted niece 
Mrs. Clark disburse this money without adequate supervision its 
part security her part. This niece also has expended $720 annually 
from the private income Mrs. Clark for her care and maintenance. 
The evidence discloses that five six adults, three them relatives 
Mrs. Clark, have been continuously employed this niece care for 
Mrs. Clark who spends the hours each day bed. These people 
have, either whole part, been fed, housed and paid out Mrs. 
Clark’s funds except this niece has drown salary. objections were 
filed respect the amounts expended for Mrs. Clark’s maintenance 
except the $1,900 principal. This item principal was advanced 
without the trustee having made adequate investigation the neces- 
sity for invasion the principal. The niece asked for and the trus- 
tee paid over. The trustee has administered this trust careless and 
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negligent manner. question the trustee’s right commis- 
sions attorney’s fees has been raised and the propriety their allow- 
ance the learned surrogate not before us. Disbursements from the 
principal trust fund will closely scrutinized and, unless legally 
made, will disallowed. Matter Martin’s Will, 269 305, 312, 
199 491; City Bank Farmers’ Trust Co. Smith, 263 292, 
295, 189 222, 598; Matter Shea’s Will, 234 App. 
Div. 176, 180, 254 512, 518; Matter Wentworth, 230 
176, 129 646; Matter Flood’s Estate, 127 Mise. 797, 799, 217 
702, affirmed 216 App. Div. 711, 214 837; Matter 
Flood’s Will, 598, 154 621; Matter Wilkin, 183 

Decree, far appealed from, modified the law and facts, 


and, modified, affirmed, with costs the appellants payable out 
the estate. All concur. 


NOTE SIGNED WITH SPACES LEFT BLANK 


Greenblatt Miller, New York Supreme Court, Appellate Division, 
First Department, Supp. (2d) 388 


note which contains blank spaces the time its signature 
must filled out within reasonable time order enable even 
holder due course recover it. Filling out such note 
nine years after signature not within reasonable time and the 


burden the holder prove that holder due course 
order permit recovery. 


Action Samuel Greenblatt against Abraham Miller, impleaded 
with Louis Silverman, recover note payable demand the 
order Abraham Miller. From order granting plaintiff’s motion 
for summary judgment, and from the judgment entered thereon, Louis 
Silverman appeals. 

Judgment and order reversed and motion denied. 

Maurice Abrams, New York City, for appellant. 


Pollack Schnitzer, New York City (Louis Nomerofsky, New 
York City, counsel), for respondent. 


CALLAHAN, J.—Plaintiff sues alleged holder due course 
promissory note, dated July 10, 1937, and payable demand 
the order Abraham Miller. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §609. 
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The moving affidavit the motion plaintiff for summary judg- 
ment alleges that between July and July 24, 1937, the payee, Abra- 
ham Miller, for valuable consideration endorsed and delivered the 
note plaintiff. Presentation and nonpayment are alleged. other 
facts are set forth verifying cause action. 

The defendant’s answer pleads the Statute Limitations. sup- 
port that defense defendant alleges his answering affidavit that, 
during the year 1928, was member business partnership which 
borrowed money from Abraham Miller; that Miller requested defend- 
ant sign note and defendant that time signed blank note, con- 
taining nothing but the amount thereof, which gave Miller. The 
next defendant heard the note was when was served with the 
summons and complaint herein. Defendant sets forth that examined 
the original note since the commencement this action; that the paper 
yellow with age; that filled three different handwritings 
that the date July 10, 1937, different ink than the body the 
note; that had not seen Miller for over eight years; that never 
heard the address which the note was made payable; that all 
notes made connection with his business had been made payable 
bank. 

reply affidavits were served plaintiff. 

The court below, after examining the note, stated that appeared 
regular its face, and granted summary judgment for plaintiff, 
the theory that, there was proof that plaintiff was not holder 
due course, the note was valid and effectual for all purposes 
plaintiff’s hands. 

Section the Negotiable Instruments Law provides that the 
holder note which wanting any material particular has prima 
facie authority complete filling the blanks therein. 
order that such instrument, when complete, may enforced against 
any person who became party thereto prior its completion, must 
filled strictly accordance with the authority given, and within 
reasonable time. But such instrument, after completion, nego- 
tiated holder due course, valid and effectual for all pur- 
poses his hands, and may enforce had been filled 
strictly accordance with the authority given, and within reason- 
able time. 

the facts alleged the defendant are true, the note suit was 
delivered the payee The date the making the note and 
its due date were blank. The person whom was delivered had the 
right, therefore, fill any date saw fit, provided was filled 
within reasonable time. The present note being dated July 10, 1937, 
there inference that was filled that date, time nine 
years after delivery the blank note. This was more than reason- 
able time from the date delivery. Madden Gaston, App. Div. 
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294, 121 951. If, however, plaintiff holder due course, 
the note effectual though filled after reasonable time had elapsed. 

The question presented whether there triable issue upon the 
present record whether plaintiff holder due course. 
presumed such (Negotiable Instruments Law, Section 98), but, 
can shown that the title any person who has negotiated 
the note defective, the burden the plaintiff the holder 
prove that acquired the instrument due course. 

The title person who negotiates instrument defective when 
negotiates breach faith (Negotiable Instruments Law, Sec- 
tion 94). There prima facie evidence that Miller negotiated the 
instrument plaintiff after the lapse nine years, and that his agency 
fill the note had expired long before that reason the limita- 
tion the statute. 

Plaintiff proceeds unverified complaint. gives facts 
whatever show the under which took the paper, 
what the consideration was that paid for it. makes denials 
the facts set forth defendant’s answer. think that, under the 
there triable issue whether Miller negotiated 
the note breach faith, and whether plaintiff holder due 
See Karpas Bandler, 218 App. Div. 418, 218 500. 


The judgment and order should reversed with costs, and the mo- 
tion denied. 

Judgment and order unanimously reversed with costs and motion 
denied. Order filed. All concur. 


BOOK REVIEWS 


Annotations Small Loan Laws, Hubachek. Russel Sage 
Foundation, New York, 320 pages, $3.00. 

The existence small loan laws due part, least, the fact 
that the maximum rates interest allowed the statutes the dif- 
ferent states, while working satisfactorily with respect loans large 
amounts, not, because the high proportionate expense and the risks 
involved, permit the making small loans commercially profitable 
basis. The result that the demand for loans small amounts has 
been supplied illegal and extremely high rates charge business 
that came into existence about 1880 and grew with amazing rapidity. 

Believing that the conditions surrounding the small loan business 
were important cause distress among families low income, the 
Russell Sage Foundation established its Department Remedial Loans 
1910. result the work the department loan legisla- 
tion was enacted Massachusetts and New Jersey 1911. 

The cardinal principles both these statutes were follows: 
Those engaged the business making small loans $300 less 
were required licensed, bonded and supervised the banking de- 
partment. Each licensee was required keep adequate records and 
give borrowers receipts and clear statement the terms the con- 
tract. The maximum rate interest which might charged was 
per month outstanding balances. Criminal penalties were provided 
for infractions the law. The passage these laws was bitterly fought 
commercial lenders both the states mentioned. 

1910 the Department drafted form Uniform Small Loan Law 
which has since been revised five times—in 1918, 1919, 1923, 1932 and 
1935. Mr. Hubachek’s book based the sixth draft the law 
although the publication seventh draft contemplated the near 
future. There are two reasons for this: first, the annotations deal with 
the interpretation existing statutes and second, the contemplated 
changes are not substantial and not modify the philosophy the 
law. Thirty-three states now have effect comprehensive small loan 
laws based varying degree the law recommended the Depart- 
ment Remedial Loans. 

This book should real importance the legal profession gen- 
erally and particularly prosecuting attorneys cases which the 
defendant charged with making use devices evade the penalties 
the law. Part III the book given consideration these 
devices among which are the concealment the fact that the transac- 
property, sale property the borrower, sale credit, the 
use collateral transaction and the exaction charge from the 
borrower ostensibly for something other than the use money. Part 
the book presents General Annotations, dealing principally with 
decisions passing the constitutionality the various provisions 
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the law, classified states and also the constitutional provisions in- 
volved. Part the book presents Sectional Annotations. Each 
the sections the statute given full and followed the 
citation decisions construing otherwise passing upon the section. 
The book contains complete Table Cases and Citations and Table 
Cases Involving Small Loan Laws, States. the Appendices 
are given the first, fourth and sixth draft the Uniform Small Loan 
Law, Citations Small Loan Laws, Chronological Classification 
Small Loan Laws and their Relation the Uniform Small Loan Law, 
and Classified Bibliography. There also complete index. 


Real Estate Principles and Practices, Philip Benson and Nel- 
son North. Prentice-Hall, Inc., New York. 600 pages. Price: Trade, 
$5.00; School, $3.75. 

For the nineteenth time Prentice-Hall, Inc., Fifth Avenue, New 
York City, has found necessary issue new printing Real Es- 
tate Principles and Practices,’’ two the best known authorities 
real estate, Philip Benson and Nelson North. the present print- 
ing, which revised edition, all the changes the real estate field 
that have occurred since the book originally appeared are dealt with 
thoroughly. 

Mr. Benson, who now holds the position President the Dime 
Savings Bank Brooklyn, along with being Vice-President the 
American Bankers Association, and president the Railroad Security 
Owners Association, has carefully included the book the policies fol- 
lowed banks their handling real estate transactions. This, 
according Mr. Benson, covers many facts that are importance 
all real estate dealers. 

Mr. North, besides being assistant professor Real Estate New 
York University and instructor Real Estate and Mortgages the 
New York Chapter the American Institute Banking, has ex- 
tensive law practice which specializes real estate. 

interview, Mr. Benson said, ‘‘Mortgage lenders, which include 
not only mortgage companies but insurance companies, should all 
interested particularly appraising, mortgage lending and title exami- 
nation. These factors are given careful consideration the book.’’ 

The revision was undertaken with the idea bringing the book 
date introducing number completely new subjects which 
was felt should covered but which were not touched the old book. 
comparison the chapter titles the revision and the older book 
brings this point out clearly. Mr. North has pointed out, however, that 
one the chief values the new edition lies its usefulness con- 
nection with the servicing already existing mortgages. 

according Mr. North, ‘‘particularly those 
valuation and mortgage lending, have been substantially prepared with 
view not only cover those subjects generally, but aid apprais- 
ing real estate the present market and the handling and servicing 
pre-depression mortgages still the hands 

The book bears the endorsement the National Association Real 
Estate Boards. commenting the book they said, ‘‘It the most 
comprehensive general book yet written for the real estate field.’’ 


